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of C-E Equipment 


The Grand Avenue Station of the Kansas City 
Power and Light Company is representative of 

























the modern trend in steam generating equip- 






ment toward larger units and higher pressures. 






The stokers—the largest machines of their 






type in the world—the boilers, designed for 












700 Ib. maximum working pressure, the water- 













cooled furnace walls, the economizers and the air 


preheaters were all designed, fabricated and in- __<"* section through setting at Grand Avenue Sto- 


tion, showing C-E Stokers (Green Forced Draft Type) Fi 
stalled by Combustion Engineering Corporation. 22 ft. long by 24 ft. wide, C-E Boiler (Ladd Type), 
Three co-ordinated units were installed in the 720 '»- maximum working pressure, C-E side wall fur- vc 
nace screens, C-E fin tube. economizers, C-E air pre- - 
space previously occupied by sixteen small heater and water-cooled front and rear stoker arches. th 
boilers and have a capacity of approximately e 
. Cz 
275,000 Ib. of steam more than the sixteen old sey we sand yon eur Genened Canned é 
units — with space for another unit still available. Catalog describing C-E Equipment? 





COMBUSTION ENGINEERING CORPORATION 
International Combustion Building . 200 Madison Avenue, New York,N. Y. » A 
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Field performance offers 
you conclusive proof of 
the superiority of Safety 
Cables for every purpose. 
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Are You Penalized 
by Bad Power-Factor? 


Sangamo More-load-per-consumer Campaign 


+s ngamo Meter Accuracy at 50% P. FR. 























Per Cent Load per Meter 





W:: more and more low power-factor motors 
coming into the home, the question of power-factor assumes more and more importance in 
domestic metering. The trend is all toward more power in the home and that means more load 
per meter and more load variation per meter. 


Even at low power-factor, Sangamo HC Meters maintain their accuracy over a wide load range. 
They are designed for modern conditions. They bridge the gap between one meter and the next 
larger capacity without loss of income due to reduced accuracy while the load is building up. 


The HC Meter has a straight-line accuracy from the lighest up to 300 per cent load and is tem- 
perature compensated from 20 deg. to 120 deg. F. at all power-factors. 


Supplement 67 tells all about the HC Meter. Sent on request. 


All modern American meters are far superior in their performance on overload and varying temperature to 
the best made five years ago. This high degree of perfection in manufacture is due largely to the full co- 
operation between the American meter manufacturers and the two great national meter committees. 


SANGAMO 


ELECTRIC COMPANY :: SPRINGFIELD, ILLINOIS #:-3331-6 




















Pages with the Editors 





Tue photographic art-study that appears 
as the frontispiece of this issue cf Pus 
Utititres FortTNIGHTLY is the work of Mr. 
G. H. Coster; it won an “honorable men- 
tion” in the contest recently held by the 
Baltimore Photographic Club and sponsored 
by the Baltimore & Ohio Railroad. 

* * 


Tuat a railroad should sponsor a camera 
art movement of this kind is in itself an 
extraordinary circumstance, and a_ signifi- 
cant commentary on the growing apprecia- 
tion of the part that our great industrial 
progress is playing in the development of 
the fine arts. 

* * 

TuHeE Baltimore & Ohio’s “Mount Royal” 
passenger station was converted into a 
veritable art salon for this occasion, and the 
hundred or more camera studies of a rail- 
read’s activities were there displayed for a 
week. It was the first time—so far as the 
editors know—that a railroad station in 
actual use was ever thus employed. 

+ * 


Dr. Ratpu L. Dewey, the author of “The 
Present Railroad Consolidaticn Impasse” 
which appears on pages 267-277 of this 
issue, is (as was noted in our preceding 
number) assistant professcr of economics 
at Ohio State University, where he is in 
charge of the course in transportation. At 
the time he wrote this article. Dr. Dewey 
was doing special railway research work 
at the Brookings Institution of Washington, 
nm <. 

* “ 

Mr. L. D. McPuerson, whose article on 
the O’Fallen decision presents some novel 
views that are at variance with the popular 
conceptions, is a Chicago man who has long 
taken an active part in railroad valuation 
proceedings. 

* * 

“As this recent decision of the United 
States Supreme Court may greatly affect 
the value of the railroads for rate-making 
purposes,” he writes, “the possible adverse 
effect upon the public from advances in 
railroad rates is of national seriousness. 
Many other consequences of it may mate- 
rially affect several large groups of people; 
especially the multitudes who in_ recent 
years have become considerably involved 
as investors in railroad securities.” 

* 

Kuun, Loeb & Company’s New York 
attorneys delegated to him the sole respon- 
sibility as trial counsel in Federal valuation 





cases of some of the prominent systems in 
their “Gould” group of steam railroads; it 
was in one of these (the Wabash Rail- 
way) on which he made the unusual re- 
search indicated in his present contribution. 
The Wabash has lately been revived as the 
Eastern “fifth trunk line” and has become 
the subject of anti-trust proceedings against 
the Pennsylvania Railroad. 

*~ ok 


THE digest of several valuations of rail- 
roads which he made received favorable re- 
view in the Wall Street Journal, Railway 
Age, Engineering News-Record, Transporta- 
tion, Law Notes, New York University Law 
Review and other publications, and has been 
commended by various experts in public 
utility valuation; copies of his mumerous 
valuaticn writings have been widely circu- 
lated and may be found in the libraries of the 
principal cities of the United States and 
Canada and even in the Institute for Scien- 
tific and Technical Research of the Soviet 
Government at Moscow, Russia. 

* * 


Mr. McPuerson was the ‘first U. S. Civil 
Service appcintee of an important section of 
the Bureau of Valuation of the Interstate 
Commerce Commission in 1914; as such he 
pioneered the national organization and de- 
velcpment cf systems for administering the 
Valuation Act as to the properties of steam 
railroads in the United States. When the 
Commissicn instituted recapture proceedings 
against the St. Louis & O’Fallon Ry. Co., 
which case was destined to become the rail- 
road valuation test case, the decision which, 
by the Supreme Court, he now discusses in 
his article, he was designated by the Com- 
mission to make and present his Section’s 
valuaticn of the properties of the O’Fallon 
railroad and no attack on his valuation was 
ever made in that case. 

* * 

AmoncG the items of special interest that 
appear in the “Public Utility Reports” section 
of this number may be noted the following: 

* 


Orr-peak electric service usually calls for 
special rates. Is the Commission or the 
utility management the proper authority to 
determine who are off-peak customers? This 
is one of the questions involved in a recent 
decision by the Illinois Commission. (See 
page 305.) 

* * 

A NOVEL idea appears in the referendum 
plan approved by the Indiana Commission in 
(Continued on page VIIT) 
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West 7th St., Ft. Worth, Texas, 
an example of “cleaning up th 
curb-line’”?’ with Union Metal Poles 


If Street Appearance 
Means Anything— 


| N these days of the City Beautiful and civic plan commissions, stress 
is continually placed on street appearance. And unless thousands of 
city officials are wrong, clean, well kept streets and avenues are ex- 
ceedingly important. 

Few things are more unsightly than a mass of poles, posts and wires 
along the curb-line. Ft. Worth was one of many cities to realize this. 
And so, on West 7th Street, Union Metal Poles were installed recently 
to carry the trolley span wires and lighting units. ‘The result is a 
dignified and attractive street. Needless to say, the utilities sponsoring 
the installation received no little credit from the public for their move. 


In other cities Union Metal Fluted Steel Poles are used for carrying 
transmission and distribution lines, trolley span wires, traffic signals and 
street lights--one set of poles for all purposes. 


Tue Union Metat Manuracturinc Co. 


Sw Sales Offices—New York, Chicago, Philadelphia, Cleveland, 
Boston, Los Angeles, San Francisco, Seattle, Dallas, Atlanta. 





Distributors: 


Graybar Electric Company, Incorporated General Electric Merchandise Distributors 
Offices in all principal cities 


UNION METAL 


DISTRIBUTION AND TRANSMISSION POLES 























Union: Metal Fluted Steel Pole 
equipped with No. 4511 bracket 
used in Ft. Worth, Texas.° 


Union Metal will exhibit in Space 

No. 624 at the A. E. R. A 

Convention, Atlantic City, Sept. 
28—October 4. 








Viil PAGES WITH THE 
the Indianapolis Street Railway Case. (See 
page 314.) The company had been contem- 
plating a skip-stop system; its advisability 
was referred to the patrons, who are asked 
to vote for or against the plan. 

~ * 

ANOTHER case involving the question of 
rate contracts appears in this issue on page 
316. A constitutional restriction on irrevcc- 
able contracts by a city is the determining 
factor in the question whether the contract 
is legal. 

. * 

THE much-discussed decision by the Fed- 
eral Court overturning an order of the Radio 
Ccmmission, denying the renewal of a broad- 
casting license, will be found on page 321. 
Not only the law relating to broadcasting 
licenses, but also the great public interest in 
a station such as WGY, receives attention cf 
the court. 

* * 

THERE has been much agitation of late 
concerning the right of electric companies to 
sell merchandise, sometimes offering strong 
competition to merchants. The right of such 
a company to sell its various appliances is 
sustained in a decision by the Pennsylvania 
Common Pleas Court of Philadelphia. (See 
page 335.) 

~ + 

MAny are the excuses offered for failure 
to render public utility service; one of these 
is the financial embarrassment of the com- 
pany. The Wisconsin Commission has ex- 
pressed its opinicn of this obstacle to render- 
ing service. (See page 340.) 

* * 

WE hear continually of discrimination. Is 
all discriminaticn unlawful, or may discrim- 
ination be reasonable in some cases? This is 
cne cf the questions considered by the Colo- 
rado Commissicn in Re Public Service Com- 
pany of Colorado. (See page 342.) 

a * 

Tue Lcuisiana Commission has made an 
important ruling in regard to its jurisdiction. 
Under a constitutional provision giving it 
general supervision of utilities, it has held 
that it has the power to prevent public 
utility companies from operating without 
Commission authcrity. (See page 353). 

+ * 

How will we regulate the newest and most 
spectacular of all public utilities—air trans- 
portation? 

* * 

HarDLy a week passes but the newspapers 
of the world herald another world-record in 
the conquest of the skies. On the very day 
that this item is being written the mammoth 
Zeppelin is landing its passengers in Tokyo 
on its amazing voyage around the world, and 
an American airplane on its non-stop flight 
from the Pacific to the Atlantic and back, 
is starting cn its return journey. 


EDITORS (continued ) 


How shall the coming airways cf the world 
be supervised and placed under control to the 
public benefit ? 

* * 

Wuat will be the economic effects of this 
rapidly-ccming if not already-arrived utility ? 
How will it affect the railroads, the steam- 
ship lines, the motor-busses? 

* * 

To find an answer to some of these perti- 
nent questions the editors turned to Pror. 
Myron W. WarkINs, one of the outstanding 
authorities on the economics of air transport 
in the country. 

* 

Pror. WATKINS is faculty lecturer in 
Economics of Air Transport, Daniel Guggen- 
heim School cf Aeronautics, New York Uni- 
versity. From 1918 to 1927 he was professor 
of economics at the University of Missouri. 
And he has been an occasional contributor 
to the law reviews. 

a * 

His comprehensive article, which the edi- 
tors had originally planned to publish in two 
installments, is of such timely interest, that 
despite its length it will be presented in its 
entirety to our readers in the coming issue 
of this magazine—the September 19th issue. 

*” * 

ANOTHER feature of the forth-coming issue 
of this magazine will be an article by Hon. 
WortH ALLEN, Public Utilities Commissioner 
of Colorado, which, under the intriguing 
title “Why Elect Commissioners?” points 
out the relative merits and defects of both 
the elective and appointive systems. 

* * 

At the present time the states are about 
equally divided on this question; in some 
states the problem of changing the present 
method of creating commissioners is being 
agitated. 

* * 

Except in Delaware—the lone state which 
has no regulatory body that corresponds to 
a Public Service Commission. 

* * 
Wry 


honesty ? 


does street-car riding breed dis- 


* * 


THE question in itself comes as a bit of a 
shock. Yet how many of us, who are other- 
wise honest and would not deign to cheat a 
merchant out of a cent that is due him, con- 
siders it smart to “gyp” the street-car con- 
ductor out of a fare? 

* . 

In the next issue Mr. Francis X. WELCH 
will answer this query—and point out a few 
considerations that give one pause. 

« * 

THE next number—dated September 19th— 
will be out in two weeks. 

—Tue Epzrrors. 
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ECONOMICS OF THE ELECTRICAL INDUSTRY 








ieee einem 


WESTINGHOUSE ARC-WELDING NOW MAKES IT POSSIBLE TO ERECT STRUCTURAL STEEL 
WITHOUT RIVETING 


ARC-WELDING .. . achievement and opportunity 


Perhaps it happened next door to you. An old 
building came down. The steel for a new 
structure was brought in. And you dreaded 
the day when the din of riveters should fill 
the air with confusion. But that day never 
came. The steel skeleton grew —quietly —in 


thehandsof silent steel workers whoknit 


Plant maintenance men rely on it to repair 
broken or worn machine parts. New ways in 
which it can simplify and speed up metal- 
working operations are being discovered and 
developed almest daily. It has opened new 
and important fields for electric power and 


electric equipment. 


the joints together with electric arcs. Westinghouse Westinghouse, who was first to 


Electric arc-welding has earned a 


place in many industrial operations. 


Electrification 


=: Wiring 


apply electric arc-welding to large 
building operations, has been active 


It has enabled machinery manufac- 4 A also in adapting it to manufacturing 
te: 


turers to use fabricated steel in count- 
less places where bulky, costly castings 


had been required. Railway engineers Dealer 


The Sign of a 
Westinghouse 


needs. Westinghouse engineers go into 
every field of industry and co-operate 
by developing apparatus and equip- 


employ it to build up worn e ment to fill every electrical 
rail joints and switch frogs. Westinghouse need. 
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What is 
Accomplished 


by Large 
Industrial Units 


HE advantage to the consumer of 

large industrial units is exemplified 
in the electric light and power industry 
.... Through the holding company 
plan great plants and transmission 
systems have been built which have 
brought service to 4,000 additional 
communities in the past 5 years... . 
In this-period electricity was supplied 
to at least 7,000,000 additional homes 
...+ While the general price level of 
commodities remained high, the price 
of electricity to the consumer was 
sharply reduced .... Only by large 
corporate and operating units could 
these results have been accomplished 
.»«« The gas industry, also, is an obvious 
demonstration of mass production 
and distribution ........... 


HM ByllesbyanCo. 


Investment Securities 
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As underwriters, wholesalers and dis- 
tributors of investment securities we have 
been identified with the financing of elec- 
tric and fas companies for more than 25 
years. Our services also include the financ- 
ing of various industrial enterprises, bigh- 
way bridges, railroads and municipalities. 
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Reminders of 
Coming Events 


*(74° Notable Events 
Utilities Almanac and Anniversaries 








s | Ts 


MATTHEW S. SLOAN, president of the New York Edison Co. and of the National 
Electric Light Association, was born, 1881. 





6| F 


Stockings, heretofore a luxury, became a “common utility” in England when the 
stocking frame was introduced by REV. WILLIAM LEE of Cambridge, 1589. 





7 | Se 


WILLIAM MURDOCK built the first gas works in Manchester, England, and lighted 
a cotton mill with 900 burners, 1804. 





8 |S 


Construction crews met at Gold Creek, Montana, and celebrated the completion of 
the first transcontinental tine (of the Northern Pacific) by driving a gold spike, 1883. 





9|M 


A crash on the New York stock exchange was precipitated by the death of the rail- 
road magnate and financier, EDWARD H. HARRIMAN, 1900. 





10 | T 





HEINRICH HERTZ made his first discovery of the “Hertzian waves,” which s) 
led to the establishment of our present day radio utilities, 1887. 





11 | W 


The newly-created Public Utilities Commission of Connecticut entered upon its first 
official duties, 1911. 





12 | TA 


The first regular U. S. air mail service was established when the plane which started 
from New York four days earlier landed in San Francisco, 1920. 











{Don’t forget the convention of the American Gas Association, to be held at Atlantic 
City, N. J. from October 14 to 18, 1929. 





13 | F 
14 | Se 


The first alternating current transmission line was built by the Willamette Falls 
Electric Co. at Oregon City, for sending current 13 miles to Portland, 1889. 





15 


FRED HARVEY opened a lunch room in the Santa Fe depot at Kansas City, thereby 
establishing the famous “Harvey dining car service,” 1876, 





S 
16| M 


JAMES J. HILL, railroad magnate and the builder of the Great Northern System, 
was born, 1838. A bomb explosion in Wall Street killed 38 people, 1920. 





17 | T# 





The first use of radio communication to report news events in the U. S. was made 
by the New York Herald during the international yacht races, 1899. 





18 | W | 





The “Steubenville Accommodation” train of the Panhandle Railroad, made its &® 
initial trip from Pittsburgh equipped with the first Westinghouse airbrake, 1868. V= 





“The public utility business is inextricably bound up in the destiny 
of every city it serves. It stands or falls by the growth and pros- 
perity of the community. It has planted itself there forever.” 


—Preston S. ARKWRIGHT 
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From a photograph 
by G. H. Coster 


The Courier 


ARRIER of news and knowledge, 
Instrument of trade and industry, 
Promoter of mutual acquaintance, 
Of Peace and good-will 
Among men and nations. 


—CuarLes W. ELior 
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The PUBLIC UTILITIES AND THE PUBLIC 


SK any wide-awake chamber of 
A commerce what new industry 
means to a community and it 
will tell you in effect that industry, 
new or old, is the modern goose that 
lays the golden eggs. Not only does 
it increase local prestige and tax as- 
sessment but it brings into the com- 
munity a new population comprised 
of the most desirable class of citizens, 
employed in gainful occupation and 
ready to add to the economic expan- 
sion of the town by the disbursement 
of their wages for services rendered 
by the local butcher, baker, and can- 
dlestick maker. 

Fortunes of a public utility, partic- 
ularly a gas, electric, or water utility, 
usually rise and fall with the tide of 
population. It is just as much of an 
advantage for such a utility to have a 
factory locate in its territory with its 
scores of workers, each taking utility 
service, as it is for the municipality 
itself. 


The question has arisen, however, 
as to just how much the utility can 
pay for this goose that lays the gold- 
en eggs. The law was early declared 
that the municipality itself cannot use 
its powers or funds to encourage the 
establishment and operation of private 
manufacturing or industrial plants 
within or near its limits. That indus- 
tries tend to build up a city by bring- 
ing in large numbers of people con- 
nected with the industries and in their 
employ has been held not to justify 
relieving them of taxation in whole or 
in part. To permit this would be ob- 
vious discrimination against taxpay- 
ers already located and paying the fulh 
rate even though the latter benefit di- 
rectly or indirectly by the new expan- 
sion. 

It was only a step from this to a 
decision declaring that a municipal 
plant cannot lawfully furnish free 
utility service to industries for the 
purpose of attracting them to the city. 
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But what about privately owned util- 
ities ? 

Mr. Ellsworth Nichols, in his recent 
book entitled “Public Utility Service 
and Discrimination,” points out three 
decisions by the Missouri Commis- 
sion, all prior to 1921, in which it was 
held that a special rate based on the 
mere fact that the users are manufac- 
turers is an unlawful discrimination 
against users of like quantities under 
similar circumstances and it is imma- 
terial that the purpose of such a 
charge is to encourage manufacturing 
enterprises. , 

One of these decisions, according 
to Mr. Nichols, held that a municipal- 
ity operating a water plant cannot 
give a lower rate for water used for 
purely manufacturing plants within 
its limits since the powers of the mu- 
nicipality must be employed alone for 
public purposes and aiding manufac- 
turers is not such a public purpose. 
(Civic League v. St. Louis Water 
Dept. P.U.R.1917B, 576.) 

More recently regulatory bodies of 
other states have been permitting pri- 
vately owned public utilities to make 
specially attractive rates to manufac- 
turers using large quantities of serv- 
ice in an effort to bring these concerns 


PUBLIC UTILITIES FORTNIGHTLY 





to locate within their territory. This 
more liberal policy has never been ex- 
tended to the point of holding that 
such a rate could ever be less than 
cost, but rates not high enough to 
yield the return rendered by other 
classes of rates have been permitted to 
industries on this theory. 

There is evidence now that this 
more liberal trend in the treatment of 
the problem of attracting business has 
been finally adopted by the Missouri 
Commission notwithstanding its for- 
mer pronouncements. The Commis- 
sion has refused to declare as prefer- 
ential a “promotional” rate held out 
by a St. Louis water company to at- 
tract industry. The opinion states: 


“To promote its business the com- 
pany has sold water at a rate lower 
than the rate necessary to produce a 
full return on the investment neces- 
sary to render such service, but it 
does not appear that selling it at the 
rate of 13$ cents has been oppressive 
to other classes of consumers. By 
securing manufacturers in that dis- 
trict, the company has brought in oth- 
er classes of consumers who pay for 
the water at the higher rates and at 
the same time has developed the busi- 
ness generally in its territory.” 


Re Maplewood Laundry, Case No. 6210. 


e 


The Colorado Commission Denounces Burdensome Franchise 
Taxes on Gross Receipts 


OME months ago the Montana 

Commission attracted consider- 
able attention in regulatory circles by 
setting aside a franchise tax. The 
Commission held, notwithstanding 
contrary authority in other states, that 
a municipality cannot by means of a 
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gross receipt tax drive a bargain so 
hard with a utility as to oppress its 
ratepayers. Now it appears that a sis- 
ter Commission in the state of Colo- 
rado is emulating the precedent set by 
the Montana Commission in denounc- 
ing such franchise taxes as “a relic 
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PUBLIC UTILITIES FORTNIGHTLY 


of the days when franchises were 
evolved out of a spirit of bargain and 
sale.” 

It is fairly well settled that a utility 
cannot use a municipality’s streets to 
serve the public without the approval 
of the municipality. Cities often 
make consumers of utilities’ service 
pay high for the use of their streets. 
It has generally been thought that a 
city can make such a charge as it 
wishes even if it ought not to do so. 
This is what is called the franchise 
tax. 

There exists today in the city of 
Baltimore a plan by which the public 
park system is supported at the ex- 
pense of street car riders. The Mary- 
land Commission says that since 1910 
this has cost the patrons of the street 
railway company $15,406,794. In 
other words, every time that a Balti- 
more citizen gets on a street car he 
pays half a cent towards the city 
parks and nobody else pays any- 
thing. 

There have been other cases where 
public service companies, among other 
things, have been required by their 
franchises to pave the entire roadway, 
sprinkle streets, build drains, bridges, 
fences, and to install electric lights. 

But regardless of the uneconomic 
character of the burdensome franchise 
tax there has heretofore existed a se- 
rious question as to whether the Com- 
mission, in the absence of statutory 
authority, might interfere with the 
bargain which the city makes with the 
utility between a city and a utility. 

Nevertheless, the Colorado Com- 
mission has done some very serious 
thinking on this subject and has 
reached the conclusion that it is not 
only within the Commission’s power 
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but its duty to relieve utility patrons 
from expenses that ought to be borne 
by taxpayers. Here are some of the 
arguments given by the Commission. 

If the amount of money required 
to be paid by the utility is only enough 
to compensate the city for the expense 
that it incurs in connection with the 
franchise, such as a study and investi- 
gation preceding the granting of it, or 
the occupancy of the streets with wires 
and poles of the company, payment is 
warranted. But on the other hand, if 
the money paid to the city is not: to 
meet any expense the city has in con- 
nection with the passage of the fran- 
chise and the operation of the utility 
and it is merely a sort of consideration 
for granting the franchise, then the 
Colorado Commission feels that the 
payment is not warranted. 

There have been numerous casés 
holding that it is impossible for a mu- 
nicipality to receive free service from 
a public utility. The reason for that 
position is that the utility collects 
enough from its customers to pay for 
the cost of free service to the city, re- 
sulting in the customers of the utility 
being compelled to contribute money 
which should be raised from the tax- 
payers generally. The opinion of the 
Commission further states : 


“We see no difference in the prin- 
ciple between giving free service to a 
city and the payment of money to a 
city merely as a consideration for 
granting a franchise, because in the 
latter case the city obtains money to 
defray the municipal expenses which 
should come from all the taxpayers 
and not merely those who are custom- 
ers of the utility. A municipality has 
been given by the legislature certain 
powers respecting public utilities, in- 
cluding the power to grant franchise 
rights in the streets. These powers 








are to be exercised for the benefit of 
the citizens, the municipality acting 
as a sort of trustee. Since the cus- 
tomers of the utility in the end pay 
whatever consideration the city re- 
ceives for issuing the franchise, the 
effect of the requirement of the pay- 
ment of the consideration is to force 
the customers of the utility to pay the 
taxpayers in general for the privilege 
of securing service of the utility. We 
cannot see any justification for the 
requirement of such a payment.” 


The controversy involving this 
question arose before the Colorado 
Commission by virtue of an applica- 
tion of a gas and electric utility for a 
certificate authorizing it to exercise 
franchise rights granted to it by the 
city of Greeley. The ordinance grant- 
ing these rights contained an article 
requiring the company to pay one per 
cent of its gross earnings as a tax on 
the franchise. 
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However, as this payment was in- 
tended to be in lieu of pole and wire 
license fees which might lawfully be 
required by the city to be paid by the 
utility, the Commission did not feel 
warranted at the time in setting aside 
the tax unless it was proven to be a 
burden on the ratepayers. The Com- 
mission commented on the situation 
as follows: 


“Therefore, while the Commission 
cannot properly put its stamp of ap- 
proval upon the requirement of the 
payment of a fixed sum or percentage 
of the gross earnings to the city in 
view of the absence of any showing 
justifying the same, we do not feel 
warranted at this time without any 
protest on the part of any of the cus- 
tomers of the applicant in taking any 
action with respect to the said pay- 
ment.” 


Re Home Gas & Electric Co. Application 
No. 1232, Decision No. 2241. 


The Plea of Res Adjudicata is Not Applicable to Rate Cases 


| Fenn before the learned Professor 
Einstein reduced his theory of 
relativity to such mathematical refine- 
ment, philosophers and other wise 
men had agreed that all human con- 
clusions are purely relative—mere ap- 
proximate estimations of still more 
approximate facts. This truth is just 
as applicable to utility rates and valua- 
tions as it is to any other line of hu- 
man endeavor. 

When a Commission sets a certain 
figure as the “fair value’ of utility 
properties it does not attempt to say 
that the result obtained is any more 
than an approximate estimation in 
that value as nearly as can be humanly 
ascertained for the practical purposes 
of rate making. The so-called rea- 
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sonable rate is likewise subject to fluc- 
tuations. 

There is no such thing as a fixed 
“fair value’ or a fixed “reasonable 
rate.” What is fair and reasonable 
today may be either inadequate or op- 
pressive tomorrow. That is why a 
Commission’s work is never done. In- 
deed, it is one of the main reasons 
why a Commission is a standing tri- 
bunal rather than a board especially 
appointed whenever it might be need- 
ed. 

That is why res adjudicata is in- 
applicable to rate cases. 

The plea of res adjudicata is what 
the lawyers call a defense interposed 
to a legal proceeding which has al- 
ready been properly determined. Its 
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purpose is to prevent plaintiffs from 
worrying both the courts and the de- 
fendants with the repetition of the 
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Shreveport was before the Commis- 
sion in 1926 on an application of the 
company for an increase. For causes 
which we then deemed sufficient the 




































same action. When a court once dis- 
poses of a suit and no appeal is taken, 
or if taken, has not resulted in a re- 
versal of the original decision, the 
case thereupon becomes res adjudicata 
—a thing determined. The same sub- 
ject matter can never again be litigat- 
ed unless a new or distinct cause of 
action not already considered remains 
outstanding. 

In overruling the plea of res adju- 
dicata as applying to rate-fixing or- 
ders, the Louisiana Commission 
stated : 


application was denied and the pro- 
ceeding dismissed. In the instant 
case the city has filed a plea of res 
adjudicata and urges that the matter 
is not now a proper subject of pro- 
cedure before the Commission be- 
cause of the findings in the 1926 case. 
The plea is wholly untenable. Reg- 
ulatory Commissions, while having 
some quasi-judicial powers, are pri- 
marily fact finding and legislative 
bodies. The authorities are uniform- 
ly to the effect that the plea of res 
adjudicata does not run to the legis- 
lative functions of such Commissions. 
Accordingly, the plea is overruled.” 


, ; . , Re Southern Bell Teleph. & Teleg. Co. 
‘The telephone rate situation in Nos. 1133, 1138, Order No. 641. 


7 


The Connection of Interstate Transmission Lines is Beyond the 
Regulatory Control of the Commission 


In a Pennsylvania case (252 U. S. 
23, P.U.R.1920E, 18), the company 
was transmitting by pipe line a source 
of supply in Pennsylvania to a point 
in a New York city for distribution 
and resale to local consumers. The 
Supreme Court held that in this in- 
stance the New York Commission 
might regulate the rates charged to 
these consumers. The Court said that 
while a state might not directly regu- 
late or burden interstate commerce, it 
might in some cases, until the subject 
matter was regulated by Congress, 
pass laws indirectly affecting such 
or manufactured itself outside of the commerce when needed to protect or 
state and imported for the purpose of regulate matters of purely local inter- 
such local sale and delivery. est. 

The United States Supreme Court It will be seen that while both of 
has gone to considerable pains to dis- these classes of service are matters of 
tinguish between these two classes of interstate commerce, the first is with- 
cases in a series of decisions. in the exclusive jurisdiction of Con- 
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| pce commerce in the sale or 
distribution of electric energy 
might be classified in either one of the 
following two groups depending upon 
the circumstances surrounding the 
sale or delivery. The first group are 
electrical companies selling wholesale 
to another company or agency in an- 
other state for distribution and sale 
there a supply which is delivered eith- 
er at the state line or within the re- 
ceiving state. The second group in- 
volves electrical companies which sell 
directly to their own local consumers 
with a supply which it has purchased 
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gress, while the second is subject to 
state regulation as long as Congress 
does not take any action. It is very 
important, therefore, in dealing with 
electric cases to find out whether the 
interstate commerce exists in the 
wholesaling of such energy to another 
company or agency for subsequent 
sale and delivery to consumers, or 
simply the furnishing of service “‘es- 
sentially local in its nature’ to con- 


burg at which point it was conveyed 
over a transmission line built and 
owned by the town of Sedgwick. 
For some time the town of Sedg- 
wick furnished electrical energy over 
a transmission line to a private com- 
pany in the town oi Ovid, a point 
between Julesburg and Sedgwick. 
The Julesburg plant also furnished 
electrical energy at its own corporate 
limits to the town of Big Springs, 
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sumers although using an imported 
supply. 

This distinction seems almost sim- 
ple when reduced to abstract princi- 
ples but it can be very difficult in its 
concrete application. A very inter- 
esting example was recently before 
the Colorado Commission. The facts 
set forth here can be better understood 
with reference to the map above. 

Before the advent of the Public 
Service Company in Colorado, the 
municipal electric light plant of Jules- 
burg furnished electric energy not 
only to its own citizens but also to the 
town of Sedgwick. Delivery was 
made at the corporate limits of Jules- 


Nebraska. Recently, the Public Serv- 
ice Company of Colorado bought the 
distribution plants at Sedgwick, Ovid, 
and Big Springs along with the trans- 
mission lines. It has since built an- 
other line from Big Springs to its 
power plant at Ogalalla, Nebraska. 
The contract of Julesburg to fur- 
nish power to Sedgwick expired in 
June, and the company proposed to 
construct a line connecting its Sedg- 
wick-Julesburg line with its Jules- 
burg-Big Springs line cutting out 
Julesburg and making it possible to 
furnish Sedgwick, Ovid, and Big 
Springs all with power from Ogalal- 
la. Upon its application to build this 
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link around Julesburg, the latter pro- 
tested. 

The Colorado Commission decided 
that this was a matter involving inter- 
state commerce and beyond the con- 
trol of a state body, thereby placing it 
in the first group mentioned above. 

But just to show how close this 
question can be, the decision was only 
upon a 2 to 1 vote, Chairman Bock 
dissenting to the effect that the appli- 
cation only involved the regulation of 
electrical distribution within the state 
of Colorado which would be purely a 
local matter under the police power of 
the state. This view would place the 
matter in the second group. In his 
dissenting opinion, Chairman Bock 


says: 


“This regulation, being of a pure- 
ly local character, concerning which 
Congress has not acted, it would seem 
to me that this Commission has ju- 
risdiction to prevent the distribution 
of electric energy in a territory al- 
ready adequately supplied even 
though it would thereby indirectly 
prohibit the transmission of electric 
energy interstate. In other words, 


any regulation by this Commission 
under the circumstances would only 
indirectly affect interstate commerce 
and is necessary to protect or regulate 
matters of purely local interest.” 


In answer to this contention the 
majority opinion states: 


“Of course, if a Public Service 
Company, merely because it is trans- 
porting electric energy interstate, 
claimed the right to distribute the 
energy locally in Sedgwick and Ovid 
without a municipal franchise and 
authority from this Commission to 
exercise such franchise, we would 
have a wholly different case. But 
here the company is lawfully distrib- 
uting energy in those towns. It can- 
not, therefore, be prevented from 
taking energy for that purpose from 
an interstate transmission line wheth- 
er built by it or some other person.” 


It is an elusive proposition and it 
is not surprising to see the division of 
opinion in the Colorado Commission. 
It is one thing to agree on principles 
and quite another to agree on their 
application to facts. 


Re Public Service Co. Case No. 393, De- 
cision No. 2247. 


Street Car Patrons Go to the Polls and Defeat a Skip-stop Plan 


—_- time ago it was reported in 
these pages that a certain group 
of patrons of the East Washington 
street car line in Indianapolis headed 
by Grant A. Karns had submitted a 
rather novel proposal to speed up serv- 
ice on that line. The idea was to ap- 
portion the cars running along that 
route as nearly as possible into three 
equal groups. Each car in any group 
was to be marked with the emblem of 
its group such as a red diamond, or a 


green oblong, or a black circle desig- 
nating the three respective groups. 
Then a post at each stop along the 
route was to be marked with one of 
such emblems in exact rotation. Ac- 
cording to this plan, in order for any 
one to get off at a “red diamond stop” 
for instance he would have to board 
a car bearing that emblem, but if he 
were in a hurry he might board a car 
bearing either of the other emblems 
and get off one stop either west or east 


265 








PUBLIC UTILITIES FORTNIGHTLY 


of his own stop and walk the differ- 
ence. 

The Indiana Commission disap- 
proved of the plan, but Mr. Karns and 
his friends pleaded so urgently for a 
trial that the Indianapolis Street Rail- 
way Company asked permission of the 
Commission to take a referendum 
among the patrons of the line. This 
the Commission permitted to be done. 

An election was conducted on a cer- 
tain day to determine the wishes of 
the patrons. A ballot form approved 
by the Commission was provided. 
Twenty thousand ballots were printed 
and distributed on the street cars. 
Conductors were instructed to hand a 
ballot to each passenger so far as this 
could be done without neglect of other 
duties. Ballot boxes were provided 
on each car, and the voter could either 
personally deposit the ballot, or hand 
it to the crew to be deposited. 

The ballot boxes were sealed. Em- 
ployees were instructed not to vote or 
to influence voters. The boxes were 
turned in at the office of the company 
and the seals were not broken until 
authorized by the secretary of the 
Chamber of Commerce who presided 
over the counting of the ballots which 
were preserved. The result follows: 


In favor of skip-stop plan ... 1,757 


Against skip-stop plan ...... 2,888 
"ROME WORE CONE oo cc cceweses 4,645 
Majority against skip-stop 

SR bnssbeensesesssseecns 1,131 


Commenting on these results, Com- 
missioner Ellis stated : 


“While a referendum such as this 
cannot be in any way considered bind- 
ing on the Commission, nevertheless, 
in view of the attitude of the patrons 
as expressed by the result of said ref- 
erendum the Commission is of the 
opinion that no further proceedings 
should be had in this matter at this 
time and that this cause should be 
closed of record.” 


The election in Indiana might be a 
good thing for other utilities to re- 
member. The very fact that 4,645 
patrons of a single line had enough 
interest to fill out and cast a ballot 
seems to be a pretty fair indication of 
public concern. Good public relations 
can usually be developed from deep 
public interest if patience, tact, and 
wisdom are supplied in sufficient 
quantities. 

If the company had availed itself 
of the Commission’s decision disap- 
proving of this impracticable plan, the 
dissatisfied supporters of the plan 
might very likely have preached the 
gospel of discord among the other pa- 
trons. 

But the street railway company 
was shrewd enough to ask the Com- 
mission’s permission to let the people 
settle the matter for themselves. 
Now there can be no doubt of the 
matter. The figures are quite clear 
and the company is relieved of any 
responsibility in the public eye from 
making a choice. That seems to be a 
fairly good policy in stimulating pub- 
lic relations that other utilities might 
well keep in mind. 

oo v. Indianapolis Street R. Co. No. 
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A Verbal Tilt Develops in the Brooklyn Borough Gas Rate Revision 


ie is of course obvious that the 
householder who uses gas only 
as a convenience, or when he is at 
home, or who does not consume gas 
in sufficient quantities to reimburse 
the company for the actual out-of- 
pocket expense of serving him, is a 
burden upon his neighbors who, by 
this process, are required to pay in- 
creased rates to make up the return 
to which the company is entitled.” 

These are the words of the New 
York Commission in rendering the 
majority opinion filed in the recent 
disposition of the complaint of the 
consumers of the 31st Ward, borough 
of Brooklyn, New York city against 
the Brooklyn Borough Gas Company 
as to prices charged in that locality. 
Characterizing the flat rate as “un- 
just, unreasonable, and unduly dis- 
criminatory,” the Commission ap- 
proved the position of the company 
that a minimum charge of $1 a month 
for service up to 200 cubic feet of 
gas should be permitted. 

The case was complicated by the 
fact that in New York state a statute 
prohibits gas companies from impos- 
ing an additional charge or fee for 
service or for the installation of ap- 
paratus or the use of apparatus in- 
stalled. The principal contention of 
the complainant was that the pro- 
posed minimum charge was in effect 
a service charge within the prohibi- 
tion of the statute. Commissioner 
Lunn, in his dissenting opinion, en- 
dorsed this view stating: 

“Every computation attempting to 
justify the initial charge includes pre- 
dominantly not the cost of gas but 


the cost of rendering the service to 
the individual customers, considered 
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as customers, without regard to the 

quantity of gas used. The only way 

by which a $1 charge for the first 200 

cubic feet of gas could be justified as 

compared with an 11-cent charge for 

100 cubic feet for additional gas used 

is to include an assumed cost of serv- 

ice in addition to the gas supplied. 

Each computation thus _ includes 

charges that are deemed to be ‘con- 

sumer costs’ as distinguished from 
the cost of supplying gas. These 
consumer costs represent the assumed 
cost of rendering service in addition 
to the cost of supplying gas. An 
initial charge based upon such an 
analysis is manifestly a_ service 
charge and is illegal under the statute. 

“That the company’s proposal is a 
service charge was established by the 
city’s experts, who accurately an- 
alyzed the character of the charge. 

It is noteworthy, moreover, that Mr. 

Merrifield, the Commission’s Gas 

Engineer, testified, and frankly ad- 

mitted that the schedules as present- 

ed constitute ‘a concealed service 
charge.’ ” 

Aside from a personal controversy 
which seems to have arisen between 
Commissioner Lunn and Assistant 
Engineer Merrifield, some of the 
holdings made by the majority opin- 
ion are quite interesting. The opinion 
points out that no exact scientific rate 
structure has yet been devised for gas 
companies, and the best thing that can 
be done is to approximate the idea by 
the initiation of that form of rate 
which will yield to the company a 
reasonable average return upon the 
value of its property to which it is 


entitled, and at the same time distrib- 


ute the cost of its service fairly and 
reasonably among the consumers. 
Another interesting statement in 
the majority opinion is as follows: 
“There are costs necessarily at- 
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tached to the business which are im- 
posed upon a gas company by custom- 
ers irrespective of the amount of gas 
taken by them, and if a customer is 
noncompensatory, that is, does not 
take a sufficient quantity of gas to 
reimburse the company for the actual 
cost of serving him, then such defi- 
ciency must necessarily be passed on 
to other consumers whose rates are 
thus correspondingly increased, so 
that it would seem that the form of 
rate should be a matter of much more 


concern to consumerg# than to the 
company which is entitled to a fair 
return, regardless of the form of rate. 
The question is one of mathematics. 
This proceeding applies to domestic 
rates, and if a group of consumers 
fail to return to the company its 
actual out-of-pocket expense in serv- 
ing them, they are carried by their 
neighbors.” 

Customers for Gas in the Thirty-first Ward, 


Borough of Brooklyn, New York City v. 
Brooklyn Borough Gas Co. Case No. 4458. 


Should a Utility be Compelled to Serve Destitute Consumers? 


T has been claimed in the Scranton 
Spring Brook water controversy 

that owing to the industrial depres- 
sion in the coal mining district of 
Scranton and Wilkes-Barre, many 
miners who have been out of work 
for long periods, are practically desti- 
tute. It has been pointed out that this 
depression is so wide-spread that in 
some instances landlords have given 
up the hope of collecting full rents 
promptly, being contented to take 
whatever they can get whenever they 
can get it. Of course, these miners 
and their families must have water. 
Water service is a vital necessity for 
life and health in city districts. 

The question that now arises is 
whether, under such circumstances, 
assuming that they are true, the com- 
pany is justified in cutting off service. 
If the service is cut off, not only the 
unfortunate destitute families are 
made to suffer but the health of the 
community as a whole is threatened. 
Is the right of the company to a fair 
return superior to the right of the 
community to health? 


If a situation ever really arose 
where a major portion of any com- 
munity were really unable to pay, it 
would seem that service could be en- 
forced only where the company was 
subsidized for it. The well estab- 
lished legal rule is that a company 
cannot be compelled to furnish service 
at a loss. This is not only a legal 
but an equitable rule. Persons who 
are unable to pay their way in the 
world must be provided for at pub- 
lic expense. There is no more rea- 
son why a social burden should be 
fastened on a public utility than upon 
any other private company. 

Granted that continued noncom- 
pensatory service is necessary to 
health, social burdens ought to be 
placed where they belong—upon the 
Government. Perhaps some provision 
might be made for reimbursing pub- 
lic utilities for continued service un- 
der such circumstances out of public 
funds. Otherwise they could not be 
enforced to render it although they 
might consider it wise to do so tem- 
porarily. 
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The Present Railroad 
Consolidation /mpasse 


@ The old idea was that railroad consolidations which 
would tend to lessen competition were contrary to the 


public interest and should be prohibited. 


@ When the railroads came under stricter and stricter 
regulation of the Interstate Commerce Commission, 
the public viewpoint gradually changed. The advan- 
tages of regulated monopoly began to be appreciated. 


@Q The time honored attitude of the Government 
against railroad mergers was reversed by the Trans- 
portation Act of 1920, which, instead of forbidding 


consolidation, sought to encourage it. 


@ This law has not worked as well as it was hoped it 
would. Dr. Dewey, in the following article, tells 
why. 

By DR. RALPH L. DEWEY 

OF THE BROOKINGS INSTITUTION 





I. 


ITTLE objection to railroad con- 
:. solidation as a policy is now 

expressed by any considerable 
number of people. The consolida- 
tion provisions of the Transportation 
Act of 1920 have largely reversed the 
traditional public attitude towards 
railroad combines held before the 
war. Until 1920, it was regarded as 
axiomatic that any form of railroad 
consolidation which might lessen 
competition was contrary to the pub- 
lic interest and should be prohibited. 
Since 1920, the Federal Government 
has recognized the legitimacy of rail- 
road combination, which may lessen 


competition, and has included in the 
fifth section of the Act to regulate 
commerce a_ series of provisions 
which seek to foster railroad unifica- 
tions. 


| 8 geese the existing law, unifica- 
tions may take either of two 
forms, one intended to be of tempo- 
rary and the other of permanent ap- 
plication. 
There may be an acquisition by one 
railroad “of the control of any other 
carrier or carriers either un- 
der a lease or by the purchase of stock 
or in any other manner not involving 
the consolidation of such carriers into 
a single system for ownership and 
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operation. . . . 

This type of consolidation, which 
Senator Cummins regarded as an in- 
termediate step in the process, was to 
be superseded in time by a complete 
corporate consolidation; that is, one 
in which two or more carriers merged 
“their properties into one corporation 
for the ownership, management, and 
operation of the properties thereto- 
fore in separate ownership, manage- 
ment, and operation.” The latter 
type of consolidation must be in har- 
mony with a plan to be prepared by 
the Commission. In either case, the 
unifications so provided for are vol- 
untary rather than compulsory, and, 
when approved by the Interstate 
Commerce Commission, are relieved 
from the operation of the anti-trust 
laws, both state and Federal. 


a restrictions upon consoli- 
dation and instructions to the 
Interstate Commerce Commission for 
its guidance were made a part of the 
law. These are three in number: 

First, “competition shall be pre- 
served as fully as possible.” 

Second, “whenever practicable the 
existing routes and channels of trade 
and commerce shall be maintained.” 

Third, “the several systems shall be 
so arranged that the cost of transpor- 
tation as between competitive systems 
and as related to the values of the 
properties through which the service 
is rendered shall be the same, so far 
as practicable, so that these systems 
can employ uniform rates in the 
movement of competitive traffic, and 
under efficient management earn sub- 
stantially the same rate of return 
upon the value of their respective 
railway properties.” 


By means of these tests Congress 
hoped to retain the advantages of 
competition (in service only) and, at 
the same time, to secure uniform rate 
levels, costs, and earnings which 
could only go with a few large, even- 
ly balanced systems. 


Egon Transportation Act, while 
modifying the traditional policy 
towards consolidation, did not alter, 
in a significant way, the fact of con- 
solidation. At one time or another 
in our history, some 6,000 owning or 
operating companies have been in ex- 
istence. By 1920, this number was 
reduced to about 1,900 owning and 
1,000 operating companies. But this 
tells only a part of the story. 

Professor Johnson has shown that 
22 railway systems (in the sense of 
common financial control) “now in- 
clude 79 per cent of the railway mile- 
age of the country and 82 per cent of 
the property investment, and secure 
844 per cent of the gross earnings.” * 
Thus, a very small minority of sys- 
tems now control, and have for some 
years controlled, approximately 80 
per cent of the mileage, property, and 
gross earnings of the railways of the 
United States. 

What makes this situation re- 
markable is that so much of the uni- 
fication should have occurred when 
the legislatures and courts were hos- 
tile to the movement and that so lit- 
tle unification has taken place under 
the protection of a friendly law. 
After nearly a decade of permissive 





* Johnson, E. R., “Obstacles to Railroad 
Consolidation in Eastern Territory,” Pro- 
ceedings of the Academy of Political Science, 
June, 1929, Vol. 13, p. 33. See also Water- 
man, Richard, “The Progress of Unification,” 
ibid., pp. 43-51. 
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The Three Instructions to the Interstate Commerce 
Commission for Consolidating the Railroads— 


FIrRstT: 
possible.” 


“Competition shall be preserved as fully as 


SeconD: “Whenever practicable the existing routes and 
channels of trade and commerce shall be maintained.” 


Tuirp: “The several systems shall be so arranged that 
the cost of transportation as between competitive systems and 
as related to the values of the properties through which 
the service is rendered shall be the same, so far as practicable, 
so that these systems can employ uniform rates in the move- 
ment of competitive traffic, and under efficient management 
earn substantially the same rate of return upon the value of 





their respective railway properties.” 





railway unification under the Trans- 
portation Act, not a single consolida- 
tion as contemplated by the law has 
been effected. But three such appli- 
cations have been received by the In- 
terstate Commerce Commission, and 
those were filed in 1920. 


or acquisitions of control 
through leases and purchases of 
stock under authority of paragraph 2 
of § 5 have been possible during the 
past nine years. The Interstate Com- 
merce Commission, in its annual re- 
ports, states that it has sanctioned the 
taking control of over 42,000 miles 
of railroad by other carriers in the 
period between 1920 and October 31, 
1928. In about 60 per cent of these 
instances, the acquisitions under para- 
graph 2 of § 5 merely changed a mi- 
nority to a majority control or added 
a control by lease to one by stock 
ownership. There have been, how- 
ever, some very important cases 
where the Commission has authorized 


unifications representing for the first 
time an integration of effective con- 
trol. Among the important acquisi- 
tions of this nature are the control by 
the Missouri Pacific of the Interna- 
tional and Great Northern, the Texas 
and Pacific, and the Gulf Coast 
Lines; the control by the Southern 
Pacific of the El Paso and Southwest- 
ern; the control by the Chesapeake 
and Ohio of the Pere Marquette; and 
the control by the Atchison, Topeka 
and Santa Fe of the Kansas City, 
Mexico and Orient. 

Altogether some 17,000 miles of 
railroad have been added to systems 
since 1920. 

Yet, in spite of this activity, the 
purposes for which the consolidation 
legislation was enacted have been 
largely ignored or at best only par- 
tially realized. It was expected that 
consolidation would accomplish four 
definite results: (1) the substitution 
of a uniform rate level for the chaotic 
rate systems then in existence; (2) 
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the simplification of the problem of 
railway regulation; (3) the promo- 
tion of economy of operation and bet- 
terment of service; and (4) above all, 
the elimination of the weak and 
strong road problem. 

To date, consolidation has not been 
responsible for uniform rate levels, 
for simplified regulation, for econo- 
mies of operation, or for a solution 
of the weak and strong railroad di- 
lemma. 

At this time, there are at least 
25,000 miles of railroad or 10 per 
cent of the total mileage of the coun- 
try earning less than 3 per cent on 
their property values. Such a finan- 
cial existence is extremely precarious. 


2 pw arguments in faver of con- 
solidation are, therefore, as valid 
today as they were ten years ago. 
Why, then, has there been so little 
unification ? 


Il. 


Most of the causes of the failure 
of the law are inherent in the pro- 
visions of the Transportation Act, 
but some may be attributed to the at- 
titudes of local business interests and 
of the railroads. 

The legal obstacles may be classi- 
fied as positive and negative. 

Among the positive deterrents to 
consolidation in the Federal Act to 
regulate commerce are the following 
requirements: that the Commission 
adopt and publish a final plan of uni- 
fication ; that the capitalization of the 
consolidated companies shall not ex- 
ceed the value of the railway proper- 
ties as determined by the Commis- 
sion; that railroads may be consoli- 
dated under the easy provisions of 


paragraph 2 of § 5 instead of the 
stricter provisions of paragraphs 4 to 
6 in the same section; that the initia- 
tive towards consolidation may only 
be taken by the railroads; and that 
only one type of consolidation—cor- 
porate unification—may be employed 
by the railroads. 

Undoubtedly the requirement that 
the Commission “prepare and adopt 
a plan for the consolidation of the 
railway properties of the continental 
United States into a limited number 
of systems,” and that “the consolida- 
tions herein provided for shall be in 
harmony with such plan,” has had a 
larger part in bringing to an impasse 
the progress of consolidation than any 
other one factor. It has been the be- 
lief of the Commission that it might 
not legally permit any consolidation 
prior to the adoption of its final plan. 
But the Commission has never been 
able to agree upon a final plan. In 
every annual report to Congress since 
1925, the Commission has recom- 
mended that it be relieved of the duty 
of adopting a final plan as a condi- 
tion precedent to _ consolidation. 
Thus, in the absence of any modifica- 
tion of the provisions of the Trans- 
portation Act, we find both the Com- 
mission and the railroads marking 
time. 


ee than this, the law re- 
quires “the bonds at par of the 
corporation which is to become the 
owner of the consolidated properties, 
together with the outstanding capital 
stock at par of such corporation, shall 
not exceed the value of the consoli- 
dated properties as determined by 
the Commission.” (The italics are 
mine. ) 
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To date, not a single railway in the 
United States has been valued in a 
way approved by the Supreme Court 
of the United States. 

The O’Fallon decision has not as- 
sisted in disposing definitely of the 
valuation question for it simply as- 
serts that the Commission must fix 
values “upon a consideration of pres- 
ent costs along with all other perti- 
nent facts. .” Justice Mc- 
Reynolds, who wrote the opinion, 
added: “The weight to be accorded 
[to reproduction costs] is not the 
matter before us.” 

It seems evident from this pro- 
nouncement that any value short of 
one based upon the full cost of repro- 
duction will be contested by the rail- 
road involved and that the settlement 
of the valuation problem will drag 
over a considerable period of time. 
If this is true, there is little chance 
that the railroads could secure the 
permission of the Commission to con- 
solidate even though the final plan 
were adopted and in force. 


|: these difficulties are scarcely 
more important than that cre- 
ated by paragraph 2 of § 5. This 
part of the law, as we noted above, 
permits railway combinations 
through stock ownership or lease 
without reference to the final plan of 
consolidation, and has been so inter- 
preted by the Commission.* By this 
interpretation, the carriers have been 
afforded “a quick and expeditious 
method of unification, and one carry- 
ing the same immunity from the anti- 
trust laws and prohibitions which was 
promised as a prize for the more 





*See Control of Big Four by New York 
Central, 72 Inters. Com. Rep. 96, 98 (1922). 


arduous and interminably postponed 
course of seeking the goal of literal 
legal consolidation.” + This has made 
evasion easy as evidenced by the large 
number of unification proceedings 
brought under paragraph 2. 

Moreover, there is another defect 
of the law which has received less 
attention than it deserves. This is 
the permissive character of the legis- 
lation. 

In the final analysis, the officials of 
two or more railroads favor a con- 
solidation not to achieve economies of 
operation or betterments of service, 
nor do they have any great interest 
in solving the weak and strong rail- 
road problem, the question of uni- 
form rates, or of simplicity of rail- 
road regulation; rather they, like the 
managers of any private business, are 
motivated primarily by a desire to 
enhance earnings. If consolidation 
promises larger earnings (present or 
prospective) the railroads can be ex- 
pected to seek consolidation. If, on 
the other hand, consolidation holds 
out no such promise, or, indeed, seems 
reasonably certain to reduce earnings 
for certain members of the merger, 
there is no hope for consolidation in- 
stituted on the initiative of the rail- 
road managers. 

This latter result seems to be al- 
most inevitable under the present law. 
Congress had no great interest in 
1920 in increasing railway profits 
through consolidation. It was inter- 
ested primarily in saving the weak 
roads by using the surpluses of strong 
railroads to make up the deficits of 





+ W. M. Daniels, “The Changing Attitude 
of Public Policy Toward Railroad Consoli- 
dation,” Proceedings of the Academy of Po- 
litical Science, June, 1929, Vol. 13, p. 113. 
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It Was Expected that the Consolidation of the 
Railroads Would Result In— 


(1): The substitution of a uniform rate level for the 
chaotic rate systems then in existence; 


(2): The simplification of the problem of railway 


regulation ; 


(3): The promotion of economy of operation and bet- 


terment of service; 


(4): Above all, the elimination of the weak and strong 


road problem. 





the weak. On this score, therefore, 
the strong road not only saw no 
chance of enhancing its profits by 
consolidating with a subnormal earn- 
er, but sensed the fact that its finan- 
cial position might be weakened 
thereby. 


rycen also insisted that the 
rate base under consolidation 


should be the fair value of railway. 


properties as determined by the Com- 
mission, even as it was the basis prior 
to consolidation. But if the basis of 
earnings was to be the same after 
consolidation as before, it is obvious 
that the earnings themselves were 
subject to the same legal limitations. 
Thus, unless the earnings before con- 
solidation were less than the legal 53 
per cent and it was reasonably cer- 
tain that the merged properties would 
have the effect of enhancing the earn- 
ings of the important roads, the 
chance of securing speculative profits 
was small indeed. The requirement 
that bonds and stock at par of the 
new parent railroad company should 
not exceed the value of the railway 


properties as fixed by the Commission 
is ample evidence that Congress was 
unwilling to permit security specula- 
tion to be a factor in promoting rail- 
road consolidations. 

The conclusion is inescapable, 
therefore, that a law which makes 
consolidation permissive and, at the 
same time, withdraws almost all in- 
centive for private gain expects the 
impossible. As long as Congress is 
unwilling to permit security specula- 
tion to bulk large in effecting railway 
consolidation, it must recognize the 
need for a greater measure of com- 
pulsion. 


A FURTHER defect is that the law 
provides for only one type of 
unification—a corporate consolida- 
tion—which is of the least importance 
historically of the various methods 
which have been used. Commissioner 
Hall noted, during the course of a 
hearing on one of the Parker bills, 
that almost never have two or more 
railroads been consolidated in such a 
manner that all lost their identity in 
favor of a company with a new 
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name.* In those instances where the 
long term lease or the purchase of se- 
curities or the exchange of securities, 
or the contracting for trackage rights 
were employed to unify operations, 
there was no loss of corporate iden- 
tity. 

For example, the Pennsylvania 
Railroad system now consists of some 
seventy distinct corporations, al- 
though the operation of these cor- 
porations is unified under a common 
control. Even when there is a so- 
called merger (recent New York 
Central-Michigan Central-Big Four 
unification), at least one of the com- 
panies usually retains its name and 
corporate existence. 


HE negative defects of the law 

are very numerous. They can be 
given only passing notice in this arti- 
cle. 

First, there is no provision made 
for the power of procedure of incor- 
porating the new systems. 

Second, the railroads are not pro- 
hibited from merging under state 
laws, and thus may escape Federal 
control. 

Third, the present law does not de- 
fine the rights and remedies of dis- 
senting stockholders. 

Fourth, no notice of the holding 
company device is had in the Trans- 
portation Act, although this has come 
to be an important method of effect- 
ing consolidations. 

Fifth, the burden of taxation, 
Federal and state, which would ac- 
company the wiping out of existence 
of old companies and the formation 
of new corporations, is ignored. 

* House Committee on Interstate and For- 


eign Commerce. Hearings on H. R. 5641, 
70th Cong., Ist sess., Dec. 19, 1927, p. 5. 


Above all, the weak and strong 
railroad probiem is untouched in the 
present law. The strong roads have 
seldom taken an interest in the short 
and weak lines except to avoid their 
acquisition. The Commission has 
sought to remedy this lack in some of 
its more recent decisions. In the 
Nickel Plate case of 1926, it stated: 


“When these unifications are being 
considered, the problem of the short 
lines whose property, in the public 
interest, should be included in the 
systems proposed, cannot be over- 
looked, if it is possible to include 
them upon reasonable terms.” * 


Lately, in the New York Central 
case, the Commission indicated at 
greater length what it regarded as 
“reasonable terms.” 

According to this decision, the New 
York Central is compelled to offer to 
acquire those connecting lines which 
are necessary for promotion of the 
public interest at a consideration 
“equal to the commercial value of the 
respective properties, as determined 
by agreement between the parties or 
by arbitration.” + What is the “com- 
mercial value” of a weak road? This 
introduces a new element into the val- 
uation situation. 

If a railroad has a physical value 
of $10,000,000 but earns only $50,- 
000, per year, its “commercial value” 
cannot exceed by much the value of 
the capitalized income—at the most, 
$800,000—which is inevitably less 
than the physical value. The Com- 
mission still must face the problem of 
passing upon the reasonableness of 
these “commercial values,” even 

* Nickel Plate Unification, 105 Inters. 
Com. Rep. 425, 449 (1926). 


+ New York Central Unification, 150 Inters. 
Com. Rep. 278, 322 (1929). 
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granting that the weak and strong 
roads are able to agree on the amount. 
The real point is that the chief issue 
for which the consolidation statute 
was enacted is completely ignored in 
that statute and receives attention 
only in so far as it is raised by the 
Commission. 


III. 


7. to those obstacles to 
‘& consolidation not created by the 
law, we may note, first, the opposi- 
tion of local business interests and, 
second, the conflicting interests of the 
carriers themselves. 

In many instances, local groups de- 
sire the separate continuance of rail- 
roads which may be regarded as of 
special local interest. Such a dissen- 
sion is, for example, at the bottom 
of the struggle in New England be- 
tween the adherents of the “Group 
Plan” and the “Trunkline Plan.” 

The former plan, by which it is 
proposed to place all the railroads in 
New England (including the Lehigh 
and Hudson River and the Lehigh 
and New England) in one or two sys- 
tems, is favored by the local indus- 
trial and commercial interests, who 
fear a disruption of rates and service 
if the lines are apportioned under the 
“Trunkline Plan” to roads like the 
New York Central and the Baltimore 
and Ohio. A similar fear was ex- 
pressed by the shipping interests in 
Texas in regard to the efforts of the 
Southern Pacific to merge its lines 
east of El Paso into one system. So 
much distrust of unification under a 
management centered at a distance 
was evident in 1920 that the Southern 
Pacific waited six years to make this 


unification,* even though it felt rea- 
sonably certain that the plan would 
have been approved by the Commis- 
sion soon after the passage of the 
Transportation Act.; In the face of 
such objections, consolidation is 
greatly hampered, if not altogether 
throttled. 


_ conflicting carrier interests are 
likely to prove as great an ob- 
stacle to consolidation as any. The 
president of a minor railroad does not 
wish to relinquish his position to be- 
come fifth vice-president of a consoli- 
dated system. Even if his company 
is large enough to retain an indepen- 
dent position in the railway firma- 
ment, it may become relatively less 
important after a consolidation than 
before. Thus the ambitions of rail- 
way Officials and their companies may 
loom as almost insuperable obstacles 
to consolidation. 

Take, for example, the trunkline 
rivalries in the East. 

First, there were the rate wars of 
the 1870’s and 1880's. Then, there 
were numerous attempts to acquire 
important branch lines which two or 
more trunklines coveted. Now there 
is the controversy over the so-called 
“Four-Party Plan.” On the one side, 
the Baltimore and Ohio, the New 
York Central, the Nickel Plate (and 
other Van Sweringen interests) and 
the Pennsylvania systems have been 
put forward as the four logical uni- 
fications in the East. This scheme, 
which is supported by the first three 
interests named but not by the Penn- 





*Lease of Southern Pacific Lines, 117 
Inters. Com. Rep. 504 (1926). 

+ Blair, J. P. “Processes and Results of 
Railroad Unification,” Proceedings of the 
Academy of Political Science, June, 1929, 
Vol. 13, p. 20. 
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sylvania, is said to make competition 
more effective and otherwise to be in 
the public interest by serving the prin- 
cipal producing and consuming areas 
in the East with two or more rail- 
roads, by insuring that mileage, prop- 
erty investment, gross earnings, and 
net railway operating income would 
be more nearly equalized than in case 
of a large number of systems, and by 
giving each system access to impor- 
tant ports and producing areas. 


Bg Pennsylvania and other rail- 
way interests are opposed to the 
“Four-Party Plan.” The Pennsyl- 
vania has supported Mr. D. H. Loree 
in his efforts to create a fifth system 
composed of the Delaware and Hud- 
son, the Lehigh Valley, and the Buf- 
falo, Rochester and Pittsburgh, pri- 
marily because it does not wish the 
New York Central to become too 
powerful in the trade to and from the 
Great Lakes. Another group to come 
forward in recent months is that 
headed by Mr. F. E. Taplin. This 
interest already controls the Pitts- 
burgh and West Virginia, and is 
building a 28-mile branch connecting 
its road with the Western Maryland 
at Connellsville, Pennsylvania. Since 
the Pittsburgh and West Virginia al- 
ready connects with the Wheeling 
and Lake Erie, it may be that another 
system reaching from the Lake Erie 


ports and Pittsburgh to Baltimore 
will have to be recognized. 

Elsewhere, there are similar con- 
flicts of carrier interest. Probably 
many of them cannot be settled by ne- 
gotiation. The inevitable result will 
be to throw the burden of adjudica- 
tion of claims on the Commission. 
And this, it may be said, will place 
the Commission in a position as little 
to be envied as that in which it found 
itself at the time it was deadlocked in 
1924 over the final plan of consoli- 
dation. 


IV. 


HE unsatisfactory status of con- 

solidation and particularly of 
consolidation legislation has led to ef- 
forts at modification in Congress. 
The late Senator Cummins took the 
lead in this movement, introducing 
consolidation bills in 1924, 1925, and 
again in 1926, the cardinal principles 
of which were: 

(1) To relieve the Commission of 
the duty of preparing a final plan for 
a period of five years; 

(2) To substitute for this plan 
during that time a procedure by 
which the railroads might voluntarily 
apply for the permission of the Com- 
mission to consolidate, merge, or 
unify their properties ; 

(3) To require the Commission at 
the end of the 5-year period to adopt 





. 








aA 


ry “After nearly a decade of permissive railway uni- 
fication under the Transportation Act, not a single 
consolidation as contemplated by the law has been 
effected. But three such applications have been 
received by the Interstate Commerce Commission, 
and those were filed in 1920.” 
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and publish a plan for the completion 
of a limited number of systems, 
either by establishing new systems or 
by allocating to any then existing sys- 
tem those railroads (if any) not al- 
ready included in an approved consol- 
idation. 

Although the Cummins bill of 1926 
was reported favorably by the Senate 
Committee on Interstate Commerce, 
it was not considered further by the 
Senate. Many amendments have 
since been introduced in the House by 
Representative Parker, chairman of 
the House Committee on Interstate 
and Foreign Commerce, and in the 
Senate by Senator Fess. These bills 
have been the subject of extensive 
hearings before their respective com- 
mittees, and both have been reported 
favorably, the Parker bill in April, 
1928, and the Fess bill in February, 
1929. Neither, as yet, has been voted 
on by Congress. In spite of repeated 
delays, Representative Parker and 
Senator Fess have persisted in their 
efforts, and their bills have only re- 
cently been re-introduced in the cur- 
rent session of Congress. 


HE Fess-Parker bills, as they 

now stand, include almost iden- 
tical provisions, and are very similar 
in text. Among many others, the fol- 
lowing features are particularly im- 
portant: 


(1) The Commission is relieved of 
the duty of preparing a complete plan 
of consolidation. 

(2) Consolidations, although vol- 
untary, are to be authorized by the 
Commission only to the extent that 
they promote the public interest. 
Promotion of the public interest is 
judged according to the following 
standards : 
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(a) Competition is to be main- 
tained between railways. 

(b) Undue lessening of competi- 
tion is to be prevented. 

(c) The necessary weak or short 
lines are to be preserved and im- 
proved. 

(d) Economy is to be promoted, 
and better service afforded. 

(e) Simplified and more effective 
regulation of railroads is to be sought. 

(f) Each consolidation is to be re- 
garded from the point of view of 
“the ultimate establishment of a 
number of strong and efficient sys- 
tems well balanced within them- 
selves and with other systems.” 

(g) In order not to omit any pro- 
vision which might be thought to be 
in the public interest, the proposed 
legislation adds that the Commission 
shall consider “such other factors as 
may be in the public interest.” 

(3) No consolidation, merger, or 
acquisition of voting securities in the 
future is permitted except under 
jurisdiction of the Federal law. This 
provision seeks to deliver into the 
hands of the Federal Government ex- 
clusive control of railroad consolida- 
tions. 

(4) All the ordinary types of uni- 
fication (not merely the corporate 
consolidation) are authorized. These 
include : 

(a) The acquisition by (or trans- 
fer to) a railroad of all or part of 
the properties or franchises of one 
or several other carriers. This may 
be done without the dissolution of the 
organization of any carrier which is 
a party to the unification. 

(b) The merger of two or more 
railways by which one carrier takes 
over the properties, franchises, and 
other assets of all the other parties, 
all parties losing their corporate iden- 
tity except the acquiring railroad 
which continues its corporate exist- 
ence without change or interruption. 

(c) The consolidation of two or 
more carriers whereby all the prop- 
erties, franchises, and other assets 
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of these railroads are united and 
passed on to a new corporation, the 
consolidated corporation, whereupon 
the corporate existence of the con- 
stituent companies is terminated, and 
the stockholders (for the most part) 
of the prior existing companies be- 
come the stockholders of the con- 
solidated corporation. 

(5) The procedure of consolida- 
tion is prescribed in considerable 
detail. 

(6) The power of protesting mi- 
nority stockholders to frustrate a pro- 
posed consolidation is limited, but 
definite provisions are included for 
their protection. The acquiring car- 
rier is required to purchase their 
holdings at a price determined by 
means of a suit brought to condemn 
the stock in question. 

(7) Relief from state and Federal 
taxation is provided for as follows: 
“No tax shall be levied or collected 
under any revenue law of the United 
States, or by the authority of any 
state or any political subdivision 
thereof, in respect to any issue, sale, 
delivery, or transfer of any security, 
or any agreement to sell . 
[etc.] . . ., if in pursuance of an 
order of the Commission under this 
title approving a plan.” 


f gue Fess and Parker bills would 
undoubtedly do much toward se- 
curing railway consolidation. 

In the first place, many of the seri- 
ous defects of the present law are 
eliminated. 

In the second place, the carriers are 
positively aided in their efforts to 
merge. 

Thus the Commission is no longer 
required to prepare a complete plan 
as a prerequisite to consolidation; 
consolidation under the authority of 
state laws is prohibited ; and other un- 
workable provisions, including the 
requirement that the par value of the 
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securities should not exceed the value 
of the consolidated properties as de- 
termined by the Commission under 
§ 19a, are omitted. At the same 
time the public interest is defined in 
considerable detail, and consolidations 
are authorized on the basis of these 
considerations ; all the historically im- 
portant types of unification are recog- 
nized instead of merely the least im- 
portant type, namely, corporate con- 
solidations; definite corporate pro- 
cedure and adequate corporate power 
are prescribed; and considerable at- 
tention is given to the interests of 
dissenting stockholders. 


EVERTHELESS, there appears to 

be one serious defect in the 
proposed legislation—its lack of co- 
ercion. 

As stated earlier in this article, the 
writer does not believe the strong 
railroads can be expected voluntarily 
to merge with the weak, when this 
promises to injure the earnings record 
of the former. But any program of 
consolidation, which fails to care for 
the weak and strong railroad situa- 
tion, runs counter to the chief purpose 
for which the statute was originally 
intended. 

Congress may well give this matter 
thorough consideration before enact- 
ing a purely permissive piece of legis- 
lation. 

Otherwise the legitimate interests 
of the various classes of society are 
well protected. The emphasis on an 
adequate protection of the public in- 
terest augurs well for a maximum of 
public benefit. The past record of 
the Commission also promises a rea- 
sonable and sympathetic interpreta- 
tion of the law. 
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MUNSEY BUILDING * WASHINGTON, D. C. 


September 5, 1929. 


Dear Sir: 


You have perhaps read of the strike of the street 
railway employees in the city of New Orleans. This strike 
became effective on July 2nd of this year. 


According to the Electric Railway Journal News the 
company attempted to operate cars with imported labor un— 
der police guard on the morning of July 5th. The Journal 
states that only three cars were taken out of the car 
house; that one of these was turned over and burned, 
depredations being charged to strikers and strike sympa- 
thizers; that two strikers died as the result of wounds 
received; that during the lawlessness that day and night 
five cars were burned; and that sections of tracks were 
torn up and considerable property damage inflicted. 


Labor strikes in the utility field raise an 
interesting question with respect to the rights of labor 
employed in utility service. Is labor in that service on 
a different and better footing than capital? 


It is now well settled that when a group of indi- 
viduals devote the use of their capital to the public 
service they grant the public an interest in that 
use which permits the state to regulate the charges for 
its use. The owners can no longer do what they please 
with their own property because it is devoted to 
public service. The most important distinction between 
business of this kind and private business is that 
the charges of one can be regulated and of the other 
cannot be regulated. 


How is this with respect to labor? 
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When labor enters the public service does it 
likewise grant to the public an interest in that labor 
which permits the state to regulate wages in the interest 
of the public welfare? 


What is the difference in principle, if any? A 
Commission in fixing wages would be arbitrating a 
difference of opinion as to reasonableness of compensation 
arising between labor and the ratepayers as much as it 
would be if it were fixing rates for the company's 
service. A strike for higher wages is not a strike 
against the company but against the patrons of the company 
who must pay the bill. 


The ratepayers, therefore, have an interest in the 
wage question. The public at large as well as the rate- 
payers are also concerned about the continuity of the 
service. The public suffers as much if not more than the 
company from a tie-up of facilities by a strike. If the 
state, because its interest is affected, can regulate 
the return on capital why not the wages of labor? 


The state could not, of course, force labor to 
continue in the service at a wage which the labor deemed 
unreasonably low, but neither can it commandeer capital 
and force its investment in public utility enterprises 
at a return or wage which the owners of the capital 
deem insufficient. 


Is not any difference in principle with respect to 
the treatment of the return on capital and the wages of 
labor employed in public service based on political 
rather than legal or economic reasons? 


Very truly yours, 


Ten C Sper 


























“Unfair Competition” 


Does the sale of merchandise by public utility companies 
come within this category? 


By FRANCIS X. WELCH 


@ What can the Public Service Commissions do about public 
utility companies that compete with private dealers in the sale 
of appliances? 


@ “Very little!’ is the conclusion reached in this article which 
deals with the subject of unfair competition in this field from 
a standpoint of utility regulation. Mr. Welch points out a 
few instances where possibly the Commission might take a 
hand in the matter but then only in the interest of the public 
and not of the dealers. 


@ Mention is made of a movement afoot in Congress to cor- 
rect certain alleged trade evils but so far, the author says: 
“The Commissions are not concerned with such monopolies. 
The correction and elimination of unlawful trade combina- 
tions have been delegated to other departments of the state 








and Federal governments.” 


, \HE question of whether the sale 
of appliances and other mer- 
chandise by public service cor- 

porations constitutes unfair competi- 

tion with private dealers already in 
that field is scarcely a matter with 
which the Commission has to do. It 
is not a problem of regulation; if it 
is a problem at all it concerns general 
commercial conduct, and as such de- 
serves the attention of the Federal 

Trade Commission. This body is at 

present considering complaints by pri- 

vate appliance dealers against the al- 
leged unfair competition of public 
utility companies. 

Nevertheless, the recent decision of 
the Pennsylvania court of common 


pleas (already discussed in these 
pages) upholding the right of a Phila- 
delphia electric utility to sell general 
electric merchandise, has raised such 
a storm of controversy not only with- 
in the electric industry but in public 
service circles generally that an analy- 
sis of the unfair competitive feature 
of merchandising by public utilities as 
viewed from an angle of public utility 
regulation appears to be in order at 
this time. 


Bow Philadelphia case was com- 
menced by a manufacturer of 
electric refrigerators which were not 
handled by the Philadelphia Electric 
Company. The complaint of this pri- 
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vate company, which moved the at- 
torney general, Thomas J. Balbridge, 
to institute proceedings against the 
company, alleged that the utility’s 
charter gave it no right to sell any- 
thing but electric current, and that the 
merchandising of appliances and de- 
vices consuming current was beyond 
its chartered corporate powers. 

The court sustained the right of the 
utility to merchandise, observing that 
a corporate charter organizing a com- 
pany “for the purpose of supplying 
heat, light, and power by electricity 
to the public,” necessarily gives au- 
thority for the rendition of incidental 
service such as the sale of appliances 
necessary to consume the current. 
The opinion stated : 


“Tt is not wandering too far afield 
to point out, and it appears in the 
proofs, that in 1902, the industry in 
which the respondent was and still is 
engaged. was comparatively new. 
The public had not been educated 
with regard to the multitude of con- 
veniences which the electric current 
will supply. To furnish the house- 
keeper with the electric current alone 
would have resulted in neither profit 
to the company nor convenience to 
the customer. What the latter want- 
ed, and what the legislature intended 
to grant when it authorized the re- 
spondent to furnish light, heat, and 
power by electricity, was something 
more than furnishing the customer 
with the end of an insulated copper 
wire, that he did not know how to 
use, or had not the appliances to use. 
It was intended that he should have 
and the company should furnish the 
conveniences that could be obtained 
by the use of the electric current.” 


ty the surface this decision ap- 
pears to be a proceeding by the 
attorney general of the state to stop 
the utility from activity which he 
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deemed to be outside of charter pow- 
ers, but behind the attorney general’s 
move was the more or less organized 
protest of private merchants who re- 
sented the invasion of the appliance 
sales field by a public utility company. 

Then too, while the Pennsylvania 
decision is quite significant in point, 
it is well to keep in mind that it set- 
tles the matter only for Pennsylvania. 
This question is bound to come up in 
other states. It is also to be remem- 
bered that the charter of every public 
utility might not be framed in the 
same language as that of the Phila- 
delphia Electric Company. It is quite 
possible that there are some public 
utility companies who are functioning 
under charters specifically restricting 
them to the distribution of electric 
current. Even in Pennsylvania such 
companies could scarcely avail them- 
selves of the decision mentioned. 
There is evidence that the independent 
dealers are organizing all over the 
country to battle competition from 
the utilities. 


NOTHER commentary on the 

Pennsylvania decision was 
made by the Electrical World in this 
respect. It said: 


“The other consideration relates to 
the general complaint filed in this suit 
against the right of a power company 
to engage in the manufacturing of 
electrical equipment. This apparent- 
ly did not concern the Philadelphia 
Electric Company—the defendant— 
and was not passed upon by the 
court. But it does concern cer- 
tain other utility companies, and it is 
a matter large in the minds of the 
electrical manufacturing industry 
right now. The plaintiff cited, as a 
precedent, the action of the Govern- 
ment in prohibiting the railroads 
from continuing in the coal business. 
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The fact that no judgment was given 
on this issue should not be taken to 
indicate that it was ignored as unim- 
portant. In other words the court’s 
silence does not justify the policy. 
It remains a subject of serious im- 
portance.” 


Speaking on unfair competition in 
an article printed in these pages last 
December, this writer said: * 


“There has been much recent dis- 
cussion on whether merchandising 
operation permits unfair competition 
by utilities with the local jobbers. 
Commissions and courts would prob- 
ably curb this tendency where they 
can reach it and where they have 
jurisdiction, but if such practices ex- 
ist they are necessarily outside the 
judicial scope and scrutiny. For ex- 
ample, a Maryland electric company 
had a rule they would not turn on 
current until all wiring had been in- 
spected and approved by insurance 
underwriters. This seemed a rea- 
sonable regulation, but the company 
made a further agreement with the 
underwriters that the current would 
be turned on immediately to those 
wiring jobs which the utility had it- 
self performed under a 15-day cer- 
tificate pending inspection. The 
Maryland Commission felt that this 
practice was taking unfair advantage 
of private jobbers and ordered that 
it should be discontinued unless the 
latter could have the same kind of 
agreement.” 


F  gieince alleged form of unfair 
competition possible through 
utility merchandising was charged by 
the head of a large electrical dealers’ 
association in a statement in the press 
some months ago. He claimed that 
electric companies were using their 
power of inspection of wiring jobs in 
order to get the jobs away from the 
private dealers. Here is an example: 





* Merchandising by Public Utilities, Pub- 
lic Utilities Fortnightly, Dec. 13, 1928. 


Suppose a housewife wants some 
floor plugs installed, or other supple- 
mentary wiring done, and suppose the 
company requires notice and specifi- 
cations on such improvements. What 
happens? The association head 
claims that some utilities upon receiv- 
ing notice have been in the practice 
of sending men right down to the 
housewife to try to get the job for 
their own utility wiring department. 

It has also been charged by the pri- 
vate appliance dealers that public util- 
ity companies are using utility credit 
and resources to finance long pay- 
ment sales of appliances. It is obvi- 
ous that the larger utilities can buy 
appliances in larger lots at a consid- 
erable saving and can also afford to 
extend credit over long periods. An- 
other point made in this respect is 
that a monthly gas or electric bill is 
an excellent form of billing. It is 
true and well established that the util- 
ity may not stop service, even if the 
appliance amount is not paid, as long 
as the consumer pays for his pure 
utility service. But the average man 
either does not know or is not sure 
about this, and when the monthly sum 
for his hot water heater or electric 
toaster is figured in with the total of 
his gas or electric bill respectively the 
collection is invariably effected with 
promptness. Now the small dealers 
are objecting that they do not have 
the means to compete with such credit 
extension, and large private dealers 
object that they do not have such an 
admirable medium of collection. 

Whatever may be the merit or 
soundness of these arguments, they 
are printed here for the purpose of 
showing some of the objections to 
merchandising by a public utility. 
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When merchandising comes within the province of a 
Public Service Commission: 


“The Public Utilities Commission, as such, is not concerned 
with whether or not private dealers are losing money by the 


utilities’ merchandising activities. 


If the unfair competition 


is such that the public ts suffering either by way of increased 
rates or inadequate service, then the Commission is certainly 
justified in investigating the matter and eliminating the cause 
of this trouble, but if such action is taken it must be taken, 


not for the benefit of the private dealers. 


It must be under- 


taken purely in the interest of adequate service at reasonable 


rates.” 





2 at the matter simply 
from the viewpoint of an aver- 
age consumer it would seem that if 
large utilities with great purchasing 
powers are able to sell appliances 
cheaper and on easier terms than 
small dealers, the purchasing public 
would scarcely be impressed by the 
unfortunate position of the small 
dealer unable to meet competition of 
a public utility company in the sale 
of cheap appliances. The average 
man of the street would probably be 
strongly tempted to say, “Well, what 
of it?” 

It is clear, however, that these com- 
plaints do not affect the regulation of 
public utility service. Commissions 
are not to be concerned with the busi- 
ness difficulties of private appliance 
dealers. Commissions are concerned 
only with the rendition of purely pub- 
lic service at an adequate source for 
reasonable rates. Therefore, it is 
safe to say that Commissions may 
consider the question of merchandis- 
ing by public utilities only in so far 
as it affects the public. 

In the article already mentioned, 
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which appeared in these pages on this 
subject, the effect of utility merchan- 
dising on rates and service was ana- 
lyzed. However, to summarize brief- 
ly the conclusions of that article, 
there are at the present time three 
methods of treating merchandising 
by public utilities: 

First, to regard the business as sep- 
arate from utility service, and, there- 
fore, a case for separate accounting, 
which may fairly be said to be the 
prevailing Commissioner’s view. 

Second, to regard it for conven- 
ience of accounting as part of utility 
business where such treatment will 
not perceptibly decrease strict utility 
revenue. 

Third, to regard it as a legitimate 
utility business side-line, for the pur- 
pose of stimulating sales of utility 
service so that losses incurred in the 
enterprise may be treated as an ele- 
ment of going value, or charged di- 
rectly to operating expense. 

The law respecting merchandising 
by public utilities is, therefore, in a 
state of flux in regard to rates and 
service of such utilities. 
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i what extent, however limited, 
can unfair competition by utili- 
ties with private dealers, assuming 
that the same exists, affect the public 
to the extent of warranting Commis- 
sion action? 

There has been a considerable agi- 
tation on this subject but with the ex- 
ception of the Maryland Commission 
case (already mentioned), there does 
not seem to be any other case, either 
by a court or Commission, bearing 
on the subject. More recently, there 
has been controversy in the District 
of Columbia of such proportion that 
it appears the Commission is likely to 
take a hand in the situation. A study 
of the appliance business of the gas 
and electric companies of Washing- 
ton is to be undertaken by the new 
Public Utilities Commission of the 
District of Columbia, according to the 
Washington Post, with a view to de- 
termining whether these businesses 
result in an extra burden on consum- 
ers of gas and electricity. 

The gas company of that city, ac- 
cording to the reports of the Utilities 
Commission, lost $45,000 on its ap- 
pliance business last year, but this 
sum was not charged to gas consum- 
ers in rates. 

There was no question of the legal 
right of either the gas or electric com- 
pany to sell appliances, according to 
an opinion given the former utilities 
Commissions by the corporation 
counsel of the District of Columbia, 
and there is no apparent disposition 
on the part of the present Commis- 
sion to dispute that opinion or seek 
to force the companies out of the ap- 
pliance business. 

This business the companies justify 
on the grounds that the more appli- 


ances they sell consumers the greater 
consumption will be. This contention 
is very much similar to the contention 
of the Wichita Gas Company which 
was sustained last year by the su- 
preme court of Kansas. 

In 1925, the gas consumption of 
this company was at its very lowest 
ebb. The officers of the company 
realizing that the only way to cope 
with electrical competition was to 
fight back, embarked upon an ener- 
getic merchandising campaign that 
cost the company $66,000 in one year, 
but brought the revenue per customer 
from $52.50 to $61.61. The cam- 
paign was a great success. But the 
question was raised as to who would 
foot the bill. The company claimed 
that it was an operating expense. In 
plain language it stated a case some- 
thing like this: 

“Our business was doomed unless 
we could make people use more gas. 
The only way to make them use more 
gas was to sell them things to use it. 
If these things were not sold cheaply 
and advertised exhaustively people 
would not buy them. Therefore, the 
ratepayers ought to help out with this 
expense, because if we had not done 
it in this way we would have had to 
raise rates far more than we are now 
asking or else fail entirely, in which 
event everybody would lose out.” * 


N the District of Columbia contro- 
versy, the private businesses com- 
plain that the appliance business of 
utilities corporations amounts prac- 
tically to unfair competition because 
the utilities make their gas and elec- 
tric consumers pay a part of the cost 
of their appliance business—some- 
thing the ordinary business dealers 
* Wichita Gas Co. v. Public Service Com- 


mission, 126 Kan. 220, P.U.R.1928D, 124, 268 
Pac. 111. 
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can not do. The utilities companies 
declare that the cost of conducting 
their appliance business is borne by 
the appliance business and is not 
shifted in part to electric or gas rates. 

Of course, if the company in the 
coming proceeding can sustain this 
latter position there will be no argu- 
ment. If the utilities appliance busi- 
ness pays for itself, the Public Utili- 
ties Commission as such is not con- 
cerned with whether or not private 
dealers are losing business by the 
utilities’ merchandising activities. 

Although, as stated before, there is 
no decision on the subject and at this 
writing one man’s guess is as good 
as another’s, it seems that this is 
really the key to the whole situation 
as far as Public Utility Commissions 
are concerned. If the unfair compe- 
tition is such that the public is suffer- 
ing either by way of increased rates 
or inadequate service, then the Com- 
mission is certainly justified in inves- 
tigating the matter and eliminating 
the cause of this trouble, but if such 
action is taken it must be noted that 
it can be taken not for the benefit of 
the private dealers. It must be under- 
taken purely in the interest of ade- 
quate service at reasonable rates. If 
the private dealers of the District of 
Columbia can sustain their contention 
that the appliance business of the 
utilities of that city is being subsi- 
dized by rates paid by utility consum- 
ers, certainly the Commission has ju- 
risdiction, at least to investigate the 
matter. 


A* there any other situations in- 
volving unfair competition of 
such a character as would affect the 
rate-paying public? This question 


leads us immediately into the realm 
of speculation because there is no re- 
port of authority on the subject. 
There have been rumors, hints, and 
suggestions, of course, that certain 
commercial activities of utility com- 
panies are just as detrimental to pub- 
lic interest as they are to rival private 
dealers, but nothing tangible appears 
on the judicial record. 

Here is one thought on the subject. 
Everyone interested in utility busi- 
ness today is probably aware of the 
so-called “promotional rate’ by gas 
and electric and even water companies 
throughout the country at this time. 
The purpose of the promotional rate 
is, as its name implies, to promote 
consumption of service, particularly 
through the use of heavy duty appli- 
ances. 

Suppose the utility that handles a 
certain type of appliance arranged its 
rate schedule in such a manner that 
patrons using that type of appliance 
would be getting a cheaper rate than 
patrons buying appliances from a pri- 
vate dealer. In the absence of some 
sound reason for making the rate 
classification other than an arbitrary 
rate discrimination against appliances 
sold by private dealers, such an action 
would probably be declared to be an 
unlawful rate discrimination. Pub- 
lic utilities would probably not be 
permitted to use their rate schedule so 
capriciously for their private benefit. 
However, even in this situation the 
company’s rates might be justified. 


N” long ago the Michigan Com- 
mission sustained a special re- 
duced rate by a gas company in that 
state to the “thermos” type of hot 
water heaters as compared with the 
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“instantaneous” type of heater. 
There was a sound reason for this 
because of the fact that the latter type 
created a bigger demand on the com- 
pany’s system for a short period and 
that the former would spread the con- 
sumption evenly over a long-hour 
period. Now it does not appear 
whether the company involved in that 
case sold either one or both types of 
hot water heaters, but even if the 
company were selling the “thermos” 
type exclusively the rate distinction 
would be equally justified. 


6 ies too, it must be remembered 
that there are certain things con- 
nected with a company’s service that 
they should control for the good of 
the service. Some time ago all the 
union laborers engaged on the Boston 
hotel construction job refused to re- 
turn to work unless the owners made 
the employees of the telephone com- 
pany, who were not members of the 
various unions, leave the premises. 
This was a rather hard case. The 
owners did not care who installed the 
telephone room wiring. They were 
concerned only with getting the build- 
ing up. Every day’s delay meant a 
big loss in their investment. 

The telephone company warned the 
hotel that they would not connect 
their service to the premises unless the 
room wiring was installed by their 
men and under their supervision. It 
was a very difficult point, and the 
owners finally awarded the wiring to 
a private dealer who employed union 
men in order to get the construction 
job over with. When it was finished 
the company refused to render them 
service. The telephone company’s 
position was sustained by the highest 


court of Massachusetts on the ground 
that the telephone service is of such 
a character that the company respon- 
sible for the rendition of adequate 
service has a right to the supervision 
and control of every detail incidental 
to the rendition of that service. 

But that case would scarcely bear 
on the usual merchandising situation 
because utilities companies are selling 
chiefly appliances that are not neces- 
sarily incidental to the rendition of 
service. An electric company could 
scarcely refuse to serve a patron who 
did not buy its flat irons, refrigera- 
tors, radios, and other equipment. 
Such a position would be obviously 
untenable because of the additional 
reason that most utilities do not even 
sell every type of appliance consum- 
ing their service. 


7 is fairly safe to say that a utility 

must serve premises where the ap- 
pliances used are reasonably safe and 
so constructed and operated so as not 
to impair its general service. To re- 
quire that all appliances used be 
bought from the company would be 
clearly arbitrary. 

A final consideration is whether the 
monopoly of the appliance business by 
a utility in any community would 
operate against public convenience 
and necessity. It is conceivable that 
a utility, by using the commercial ad- 
vantages already mentioned as being 
peculiar to it, could drive out or 
freeze out competition by a private 
dealer in a given community. Does 
this monopoly in itself menace public 
interest ? 

If so, can the Commission do any- 
thing about it? 

Again the test of rates and service 
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ought to be applied. Unless the mo- 
nopoly affected either, it is hard to 
see what the Commission could do 
about the situation, and it is hard to 
see how a monopoly could affect either 
rates or service. Of course, a utility 
in this situation might sell appliances 
calculated to consume more current 
or gas than similar appliances sold by 
private dealers. In such an event the 
Commission could probably take a 
hand, but it is difficult to imagine how 
any utility nowadays could be so 
shortsighted as to adopt such an un- 
sound and foolish business policy. 


AS a matter of fact most utilities 
in handling merchandise of this 
character are concerned with getting 
the best possible quality of merchan- 
dise regardless of whether it con- 
sumes more or less service than appli- 
ances sold by other dealers. It is ob- 
vious that such a policy is the best in 
the long run. 

But aside from this improbable sit- 
uation the Commissions would proba- 
bly have no authority to break up a 
monopoly in appliance business by an 
electric or gas utility. The Commis- 
sions are not concerned with such 
monopolies. The correction and elim- 
ination of unlawful trade combina- 
tions have been delegated to other de- 
partments of the state and Federal 
government. 

There is nation-wide agitation of 
the problem of merchandising by 
public utilities. It has even reached 
the ears of Congress. There has been 
reported from a reliable source a 
movement afoot in that body to in- 
vestigate this important field of util- 
ity activity, when it takes up, as it 
probably will take up, the considera- 


tion of proposed legislation tend- 
ing toward the regulation of hold- 
ing companies. 

Perhaps as a result of this, some 
Federal Commission will be given 
power to regulate merchandising not 
only for the ratepayers of the utilities 
involved, but also for the benefit of 
businesses claiming to suffer from un- 
fair competition. 

Speaking of unfair competition in 
merchandising as applied to the tele- 
phone industry, the weekly journal, 
Telephony, says: 


“The same general principles may 
be said to apply to the telephone in- 
dustry, in which manufacturing and 
merchandising allies of the Bell sys- 
tem are busy trying to sell equipment 
and supplies to operating companies 
in both groups. The New England 
Telephone & Telegraph Company 
formerly set up an arrangement 
whereby local companies in New 
Hampshire purchased equipment 
from Bell sources, but this practice 
was discontinued the first of this 
year. Its prudent discontinuance was 
due to the trouble brewing in the 
power industry over a similar situa- 
tion. As said before, withdrawal of 
this arrangement was a step in the 
right direction. Not only the eco- 
nomics, but the politics of the situa- 
tion, make it advisable that Inde- 
pendent telephone companies should 
buy from Independent manufactur- 
ers and supply dealers.” 


eh. summarize the conclusions 
reached, we might say: 

First, that the Commissions have 
no jurisdiction to correct unfair com- 
petitive practices by utilities in selling 
merchandise unless such activity af- 
fects the rates and services of the 
utility ; 

Secondly, that even where the com- 
petition is of such a character as to 
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affect the rates and service, the cor- 
rection of such a situation by the 
Commission must be limited to the 
interest of the ratepayers and may 
not be exercised for the benefit of the 
competitive private dealers ; 

Third, as a general rule, utility 
companies may not require patrons to 


buy their merchandise but must serve 
all premises where the equipment and 
installation is reasonably safe and will 
not impair its general service; 

Fourth, that the Commission has 
no authority to prevent or regulate 
monopolies by utilities in the selling 
of merchandise. 





The Power Trust’ll Get You Ef You 
Don’t Watch Out! 


By H. I. PHILLIPS 
(After James Whitcomb Riley) 
Courtesy of the New York Sun 


| Phe. Orphant Annie’s come to our plant 
to stay 

An’ write the crimes and scandals up, an’ 
make the paper gay, 

An’ gush about the murder trials, and make 
the readers weep, 

An’ cover fires an’ robberies, an’ earn her 
board and keep. 

An’ all us poor reporters when the last edi- 
tion’s done, 

We sit around the anterooms an’ has the 

mostest fun 

to the witchtales 

about, 

An’ the Power Trust ’at gits you 

Ef you 


A-listen’ ’at Annie tells 


Don’t 
Watch 
Out! 


Once’t there was a publisher ’at wouldn’t say 
his prayers, 
An’ when he went to bed at night away 
upstairs, 
His wife she heerd him holler an’ his chil- 
dren heerd ’im bawl 
An’ when they turn’t the kivvers down he 
wasn’t there at all! 
An’ they seeked him at the office of Bugle 
& Express 
seeked him in composin’ room, an’ every- 
where, I guess, 
all they ever found was jist his pants 
and roun’ about— 
An’ the Power Trust’ll git you 
Ef you 


An’ 
But 


Don’t 
Watch 
Out! 


Once’t there was an editor ud allus laugh 
and grin 
An’ make fun of power kings an’ all their 
blood an’ kin, 
An’ once’t he ran a big crusade ’at made ’em 
tear their hair; 
He mocked ’em an’ he shocked ’em an’ he 
said he didn’t care, 
An’ thist as he kicked up his heels an’ picked 
type black an’ wide 
There was two great big Black Things 
a-standin’ by his side 
An’ they snatched him through the ceiling 
fore he knowed what he’s about, 
An’ the Power Trust’ll git you 
Ef you 
Don’t 
Watch 
Out! 


An’ little Orphant Annie says when the 
presses purr, 

An’ the linotypers clatter and go whirr, 
whirr, rr- fr, 

An’ you hear the wagons loadin’ in the alley- 


way, 
An’ the boys is shoutin’ “Wuxtry” at the 
close of day— 
You better mind yer bus-ness an’ not write 
all you hear, 
An’ churish ’em ’at loves you, an’ show a 
little fear, 
An’ only run police court news ’at clutters 
all about, 
Er the Power Trust’ll git you 
Ef you 
Don’t 
Watch 
Out! 








Is the O’Fallon Decision 
of Minor Importance? 


The effects of what has been long acclaimed as “the great- 
est lawsuit in history” may be largely nullified by the un- 


avoidable lapse of time before the ultimate valuation of the 


railroads can be made, is the opinion of Mr. McPherson. 
In this article he gives his reasons for this conclusion. 


By L. D. McCPHERSON 


1p the Supreme Court of the 

D United States, in its recent 

opinion in the O’Fallon Case, 

really decide “the greatest lawsuit in 
history ?” 

It has been estimated in many cir- 
cles ever since railroad valuation 
was provided for over sixteen years 
ago that out of it would arise “the 
greatest lawsuit in history.” The 
O’Fallon Case which was started in 
1924 has been generally discussed as 
such a case because it involved princi- 
ples for determination of railroad 
values and operating income appli- 
cable to all roads. The O’Fallon de- 
cision stated that the valuation order 
made by the Interstate Commerce 
Commission must be vacated because 
it appeared that no consideration had 
been given to the present cost to re- 
produce the railroad as required by 
the Act of Congress and the law of 
the land. The decision did not indi- 
cate the weight that should be given 
such cost in determining value, but in- 
dicated that there were perhaps many 
railroads which should be valued far 
below their present reproduction cost. 
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As previous decisions had been 
consistent with this one, the public 
had generally discounted the probable 
effect of it as rendered. The extent 
to which the general public may be 
affected, favorably or adversely, by 
the decision may be best estimated by 
an enumeration of some of the inter- 
ests which are involved. 
a will not be increased be- 

cause of the decision—certainly 
not for several years, or until valua- 
tions are finished. 

Some claim that the cost of most 
of the railroad property has increased 
about 85 per cent; others, that the net 
increase is not more than one-half 
that much. Under these views the 
maximum increase in rates that the 
decision could possibly effect would 
be from 5 to 10 per cent. Therefore, 
this decision could not be a dominant 
influence to change rates. 

The “prudent investment” theory 
used by the Commission in the O’Fal- 
lon Case failed to receive the approval 
of the Supreme Court. In applying 
this theory the Commission priced 








and depreciated railroad property, 
which has been installed prior to the 
late war without first enhancing its 
cost for subsequent increases in 
prices. All property added later was 
considered at actual cost. 

Discount and brokerage commis- 
sions for underwriting the sale of 
railroad securities should be cheaper, 
due to the reassurance investors re- 
ceive. 

Prosperous railroads may be re- 
lieved, to a substantial extent, of pay- 
ing to the Government one-half of its 
income in excess of 6 per cent on the 
value of its property. They are re- 
lieved of interest on such income un- 
til its amount is determined. 

Valuation expenses in Federal 
taxes and transportation rates, which 
to date have amounted to about $155,- 
000,000 will be continued for, at 
least, several years. Even though 
these expenses seem high, the im- 
portant uses to be made of railroad 
valuations include regulation of rates, 
security issues, depreciation account- 
ing, consolidations, and recovery of 
excess railway income. 

The decision may tend to clarify 
economic thought as to the reasons, 
if any, for differences in valuations 
for rate regulation, recapture, financ- 
ing, consolidations, and taxations. 


; will be advocated on 
behalf of the public to build ex- 
tensions to national highway systems, 
to provide competition to the rail- 
roads. An effort will be made to 
eliminate as arbitrary, fictitious, and 
uneconomic some provisions of the 
Interstate Commerce Act and propose 
instead a principle which allows rail- 
roads a fair return for the services 
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rendered the public. A repeal of the 
provisions for finding or considering 
reproduction cost in fixing railroad 
values will be sought. 

The repeal would not accomplish 
its object as long as the established 
interpretation of the Constitution is 
followed. Similar laws have been 
held to be void as an invasion by the 
legislative branch of Government into 
the separate and exclusive domain of 
the judicial branch. If the foregoing 
legislation is advocated, the railroads 
may propose amendments to permit 
their net railway operating income to 
be determined as an average over a 
reasonable period of lean as well as 
prosperous years, instead of a single 
year. 


HE railroads, for example, may 

find it difficult to assemble con- 
clusive proof of current or reproduc- 
tive costs for even the major portions 
of their property. If the data is avail- 
able, the serious problem of qualify- 
ing it as proof of an accurate meas- 
ure of such cost still remains. The 
railroads may have to prove that all 
of their facilities are a present neces- 
sity and convenience of the transpor- 
tation plant, that they are efficient, 
economical, and adaptable to trans- 
portation needs. If such a showing 
were made by railroads, the Bureau 
of Valuation of the Commission, or 
interveners, might prove to the con- 
trary by the data taken from the num- 
erous and frequent reports made by 
the railroads to the Commission and 
other governmental agencies. These 
data may include a wealth of statistics 
as to such features as ill-advised loca- 
tion, uneconomic grades and curva- 
ture, obsolescence in equipment, 
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bridges, tunnels, shops, and other 
buildings and structures, the shifting 
of traffic to competing forms of trans- 
portation and the probable cost of 
substituting for the railroad, a more 
economical and efficient plant which 
would be capable of rendering the re- 
quired service. 

On such showings, conflict in evi- 
dence might be so great that doubts 
might be resolved by the Commission 
against the railroads. If the mem- 
bers of the Commission agreed, and 
recited in the valuation order that it 
had duly considered all evidence be- 
fore it, it would be difficult for a rail- 
road to reverse that order in court, 
even in a case where confiscation of 
property was alleged to result. 
Strength for such a disposition of the 
evidence by the Commissions is found 
in the regulation under which the re- 
newal or replacement of railroad 
property as it is exhausted, damaged, 
or retired from service is paid for as 
a current railway operating expense. 
As prices advance the increased cost 
of such renewals as are found in the 
present-day railroad has been paid for 
at these advanced prices from the 
rates collected for service. If rates 
collectible have not been adequate to 
pay the advances in the costs of re- 
newals plus a just contribution to de- 
preciation reserves and a fair return 
on the value of the railway, the fail- 
ure of the management to collect suf- 
ficient rates may have been due to 
economic causes. If the owners, by 
waiving a fair return, have borne 
some or all of the higher costs of re- 
newals, there is more equity in the 
demand for rates to yield a return on 
the property valued at the advanced 
present cost of reproduction. If not, 


the payment of the higher costs by 
the ratepayers shifts to the owners the 
burden of proving that this is not a 
duplication of charges. 


I ‘HE value of railroad property is 
not insensible to competition 


which has been fostered by Govern- 
ment aids to shipping through the 
opening and operation of the Panama 
Canal; through intra-coastal and in- 
land waterway development and har- 
bor improvements and through the 
building of highways of more than 
one-third of the length of all main 
line railway mileage. Such automo- 
bile highways connect with other sys- 
tems and constitute altogether a mile- 
age of three-fourths the full length of 
all railway main line mileage. Motor 
bus, motor truck, and private passen- 
ger automobile operation on these 
highways have depressed the rates 
and volume of railroad passenger 
traffic, express, package, and _ less- 
than-car-load freight—even for long 
distances. 

The highways carry much freight 
that formerly went in car loads. 
Some applications have been granted 
to reduce passenger train fares as 
much as one-half. The Commission 
annually grants numerous petitions by 
railroads for reduction in service and 
abandonment of lines. This causes 
some compensation to the railroads as 
the local trains discontinued and the 
lines abandoned were generally un- 
profitable before competition on the 
highways was effective. 

Pipe line construction has also pro- 
vided considerable further competi- 
tion to the railroads. Competition by 
rail and water at many points depress 
rates to those common points. To 
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Why the O’Fallon Decision Cannot Be a Dominant 
Influence in Rate Changes 


ce Some claim that the cost of most of the railroad prop- 

erty has increased about 85 per cent; others, that 
the net increase is not more than one-half that much. 
Under these views the maximum increase in rates that 
the decision could possibly effect would be from 5 to Io 
per cent. Therefore, this decision could not be a dominant 


influence to change rates.” 





avoid discrimination, which is for- 
bidden by law, charges for shorter 
hauls to stations between these com- 
mon points generally can not be high- 
er than for the longer haul to the com- 
petitive points. This alone has tend- 
ed to depress rates at nearly all sta- 
tions. 

Other laws defeat possible econ- 
omies in transportation such as “full 
train crew” laws which put unneces- 
sary employees on some trains, fran- 
chises, ordinances, and _ contracts, 
which regulate or interfere with the 
speed of operation, station stops, and 
the abandonment of locations for 
roadway, stations, and shops. 

On valuation questions many rail- 
road labor unions opposed the claims 
of the owners. Their opposition was 
apparently based on the idea that the 
less the owners took out of the reve- 
nue, the more there would be for the 
workers. 


oo in conditions due to sci- 
ence and progress had not been 
taken fully into account by the Com- 
mission and was dealt with in the ma- 
jority opinion in the O'Fallon de- 
cision only by inference. In a dis- 
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senting opinion, emphasis is laid upon 
the extent and effect of obsolescence 
in decreasing the value of railroad 
property. A majority of the rail- 
roads, including many trunk lines, 
operate over grades which were 
economical only for the traffic and 
equipment of a generation or two 
ago. On the other hand, the great 
amount of modern equipment and fa- 
cilities which have been substituted 
for obsolete property by the railroads 
within the past few years has in- 
creased the net revenue. Investments 
for these improvements were com- 
mended in the dissenting opinion. 
These improved facilities were the 
means of eliminating nearly one- 
seventh of the number of employees 
previously required, and this opinion 
indicates that much further economy 
of operation could be secured by a 
retirement of substantial quantities of 
obsolete facilities still retained in 
service. 

While under the decision the Com- 
mission can justify a failure to value 
a railroad at or near the current cost 
of reproduction, such a valuation 
might not be justified solely on esti- 
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mated net reductions to be effected in 
the cost of transportation by substi- 
tuting the most modern facilities. It 
might be justified if it be shown that 
in the operation of modern equipment 
at or near its capacity over a road- 
way modernized to meet its require- 
ments, transportation expenses would 
be reduced enough to pay the in- 
crease in fixed charges for financing 
the improvements. Such expensive 
betterments should be required by 
traffic which has outgrown existing 
facilities. 


HILE foreclosure prices are not 

close criteria of the value of 
railroads, the disparity between the 
present cost of reproduction and the 
upset or sale price is nearly always 
great enough to suggest caution in the 
use of such cost as a measure of 
value. The value of railroads which 
have no net earnings should be but 
little more than salvage. Railroad 
construction that was_ ill-advised, 
lines which have been built for traffic 
which has been exhausted, and lines 
which are unable to hold sufficient re- 
munerative traffic against modern 
competitive forms of transportation 
constitute a considerable railroad 
mileage which should be abandoned. 
Much wasteful transportation would 
be avoided by a discontinuation of 
service over them. The success of 
local interests in delaying the aban- 
donment of such railroads is not gen- 
erally merited by transportation ne- 
cessity. The abandonment of main 
line mileage within the past fifteen 
years has greatly exceeded the mile- 
age of new construction. Much in- 
formation as to cause, extent, and 
progress of obsolescence in railroad 
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property is accumulated in connection 
with the increasingly numerous ap- 
plications filed with the Commission 
for the privilege of abandoning rail- 
roads or reducing service. 

These strong reminders of the 
blight of obsolescence in railroad fa- 
cilities may be expected to affect the 
judgment of the Commission in fix- 
ing the actual value of the railroads 
for the purposes of rate making and 
recapture. 


aww to the investing public 
is the effect of the decision to 
discourage rate reductions. The in- 
creased diffusion of railroad securi- 
ties among the general public since 
the valuation was begun has created 
an interest in supporting higher val- 
uations. Interlocked with the interest 
of these investors is the indirect in- 
terest of the great multitude in all 
occupations and stations in life which 
is substantially effected by the divi- 
dends which they receive from mu- 
tual insurance companies, savings 
banks, trust companies, and other 
forms of investment having large 
holdings in railroad securities. 

The Commission is not so limited 
by the decision that it must ignore a 
railroad’s financial structure. If it 
did this and relied exclusively or 
largely on the current cost of repro- 
duction as the measure of a railroad’s 
ultimate value, it would enable stock- 
holders who carried the smaller risk 
to receive the greater profit. The 
borrowers receive all of the benefit of 
an increased valuation, the lenders, 
none. As an incidence to the Com- 
mission’s whole problem of regula- 
tion of railroads, it can mitigate the 
burden on rates from an increased 








valuation by reducing the rate of re- 
turn heretofore established by it as 
fair. It has changed it to 5} per 
cent. If it should find that 4} per 
cent would attract the capital needed 
by railroads when valued at current 
reproduction cost, the loss of 1 per 
cent would annul approximately one- 
fourth of the gain from the increases 
in the parts of the railway value due 
to changed costs. Practically, such 
reduced rate of return might be diffi- 
cult for the Commission to sustain in 
view of the findings by an eminent 
economist that a rate of 63 per cent 
had necessarily been paid to attract 
capital required by twenty-four repre- 
sentative railroads having established 
credit. 


HIs decision is not as apt to be 

the cause of an increase in rates 
as the taxes now collected, since rail- 
way taxes have an important bearing 
on rates. An increase in valuation 
due to increased cost of reproduction 
or otherwise would be promptly used 
as a basis for increasing railroad 
taxes. Increases in railroad taxes 
from 1913 to 1928 consumed more 
than one-half of the net revenue de- 
rived from the shipments of the 
principal products of the soil of the 
representative agricultural sections of 
the country. Within this time taxes 
on a typical railroad system increased 
nearly four times, and now consumes 
approximately one-half of all gross 
passenger revenue. 


se chief concern of the public is 
the effect of the decision on fu- 
ture rates, although there is no indi- 
cation that the railroads intend to use 
it as a foundation for wholesale up- 
ward revision of rates. None wish 
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to establish rates so high that they 
will check production or transporta- 
tion of goods or retard the prosperity 
of the territory served. It is rather 
to the interest of all railroads to at- 
tract new and regain lost traffic. 

About twenty years ago the United 
States Supreme Court decided that it 
was the duty of public utility man- 
agements to collect rates that would 
pay a fair return on the property 
being used in the service and for the 
cost of replacement of items of prop- 
erty when their usefulness was ex- 
hausted in service. The manage- 
ments of many public utilities could 
not fully enforce this right. Others 
would not attempt it. 

The decision in the O’Fallon Case 
is even a less definite and positive 
grant of power to public utility man- 
agements. Rates high enough to pay 
a fair return on the current cost of 
reproduction of all railroads will not 
likely now be enforced for the same 
or equally good reasons. Railroads 
make their money out of the secular 
growth of gross earnings (heretofore 
averaging about 4 per cent per year), 
and their ability to reduce operating 
expenses. On these considerations 
rates should gradually decline. Sig- 
nificant among the economies former- 
ly available to railroads, but realized 
more fully in recent years, is the sav- 
ings in rentals paid by one railroad 
on the cars of another. Floodlights 
in freight yards permit operation for 
twenty-four hours every day and has 
greatly increased the mileage per car 
per day. This reduced number of 
cars required for the larger volume 
of freight avoided the consequences 
of car shortages. Mileage between 
locomotive terminals has also been 
greatly increased. 
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a analysis of the effect of the 
decision on railroad rates, if re- 
production costs are taken as the sole 
measure of the value of railroad prop- 
erty, shows that the probable increase 
in rates required would range be- 
tween 5 and 10 per cent, the varia- 
tions being due to differences in con- 
clusions regarding the real increase 
in costs. This estimate is made from 
calculations in which the Commis- 
sion’s tentative valuation of all rail- 
roads as of 1920 was the basic figure. 
From this latter figure deductions 
were made for land, working capital, 
and intangibles to obtain the amount 
which represented that part of the 
property which would be affected by 
the fluctuation costs which were in 
controversy in the O’Fallon Case. 
This fluctuating part of the railroad 
cost was raised to current cost by 
multiplying by index numbers. Non- 
depreciable property included in this 
new cost was deducted to obtain the 
sum to be depreciated. Depreciation 
was deducted from the latter sum. To 
the present cost of such fluctuating 
property, depreciated, was added in- 
tangibles, working capital, additions 
and betterments (since 1920), and 
nondepreciable property, including 
land, to obtain the ultimate value by 
giving full weight to increased costs. 
A return at the rate of 52 per cent on 
this ultimate value was computed. It 
produces a sum to provide which 
would require payment of rates from 
5 to 10 per cent higher than were col- 
lected in 1928. 


( increases to this extent 
in all rates would be difficult to 
effect in periods of comparative eco- 
nomic stability. 


As a result of the 
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general disturbance in prices incident 
to the World War, the Commission in 
1920 increased freight rates from 25 
per cent to 40 per cent, and passen- 
ger rates 20 per cent following a pre- 
vious increase of 40 per cent. Busi- 
ness did not then readily adjust itself 
to such great changes. Gross revenue 
rose in 1921, varying from 59 per 
cent to 96 per cent. Reductions were 
sought by both shippers and travelers 
and to a considerable extent by rail- 
roads. In 1921, rates on farm prod- 
ucts were reduced 10 per cent or 
more. In 1922, the Commission or- 
dered a general reduction on all other 
freight amounting to 10 per cent. 
Further reductions in 1923 further 
lowered rates approximately 5 per 
cent. Lowering of railroad revenue 
per ton mile and per passenger mile 
has since continued from year to 
year. These reductions came because 
of actual or potential competition, de- 
spite the Commission’s recognition of 
its obligation under the law to estab- 
lish remunerative rates and its denial 
of many railroads’ applications for 
permission to substantially reduce 
rates. 


8 he influence of the O’Fallon de- 
cision may be relegated to a 
minor place by the unavoidable lapse 
of time before the Commission can 
make ultimate valuation of the rail- 
roads. Or, its influence may be mini- 
mized by increased economies in rail- 
road and competing forms of trans- 
portation; by other economic causes 
including the shifting of general price 
levels and cost of railroad construc- 
tion and equipment ; by changes in the 
laws or their administration or by 
railroad labor agreements. 
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Newspaperman and philosopher. 


SAMUEL CROWTHER 
Writer on, business topics. 


H. C. Hopson 
Vice-president and treasurer, 
Associated Gas & Electric Co. 


C. W. McDonNneELL 
President, Board of Railroad 


Commissioners. 
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Director, National Rural Electric 
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Fioyp W. Parsons 
Editor and author. 


Tuomas A. EpIson 
Inventor. 


Paut S. CLapp 
Managing Director, National 
Electric Light Association. 





“Mergers of small companies into one large company 
provide no substitute for competent management.” 


> 


“The percentage of reliability in Big Business is very 
much larger than in Little Business.” 


> 


“The best managers have to be picked by trial and 
error.” 


* 


“Utilities today are held by nearly 3,000,000 stock- 
holders, whose holdings average twenty-four shares 
each.” 


¥ 


“The most valuable asset of any public utility is its 
public relations.” 


* 


“Few farmers have discovered that electricity can be 
used to replace labor and improve the efficiency of opera- 
tions and thus put money into their pockets.” 


5 


“One must now travel a long way in this country to 
find a high-up executive who still believes that a fore- 
man’s brains are of less value than a violent tongue or 
a big fist.” 


¥ 


“I feel so strongly on the Government keeping out 
of business that if I had my way, the post office would 
be privately managed by contract; all the Government 
should have is an efficient inspection bureau.” 


> 


“Since 1912 the population of the country has in- 
creased 25 per cent; generation of electricity has in- 
creased 615 per cent; the number of people living in 
electrically wired homes has increased 470 per cent; 
and the number of customers receiving service has in- 
creased 510 per cent. Consumption of electricity has 
increased twenty times faster than population.” 
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“College trained executives are needed in the ranks 
of public utilities, and the utilities will reward with the 
highest type of occupation the best product of the col- 
lege and the university.” 


> 


“The work of the electric light and power company 
is performed under the public eye. Its business is 
transacted on a public map. The state possesses and 
exercises visitorial powers over it. Its records of ac- 
counts are open books. Statements in detail of its 
transactions are filed with and subjected to examina- 
tion by governmental agencies and are open to public 
inspection. It can have no secrets.” 


* 


“I only wish that there actually were a power trust, 
a central directing organization for the development 
and use of every power source in the country, tied into 
one national power system for the service of the whole 
country; that is, welded into one operating and busi- 
ness unit. It has got to come as the one necessary and 
economic method of power production. Our national 
power system will become a unit, just as our postal 
system is.” 


* 


“I believe that at least $500,000,000 could have been 
saved under private administration, with the same men 
in executive positions and on the pay roll. There is no 
question that the program of the Shipping Board was 
powerfully aided and accelerated by the patriotic im- 
pulse, but the fact was inescapable. that nobody was 
risking his own money directly, and it certainly had a 
powerful if subconscious influence which tended toward 
waste.” 


. 


“Tt is a peculiar commentary on the state of mind 
of our politicians and self-starting publicists, that every 
crime against truth or fairness may be committed in 
exploiting a political enterprise, without criticism or 
objection, while the utility operator who publishes the 
facts concerning his business and its relation to the 
common good, openly and with the knowledge that he 
will be held responsible for its accuracy, is condemned 
as a sinister propagandist.” 


> 


“T can foresee the time when all states, recognizing 
the wisdom of it, will place Utility Commissioners on 
the same plane as higher judges, appointing them for 
life, instead of using the office for a political football.” 
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What Others Think 





The Economic Reasons Behind the Sale and 
Purchase of Municipal Power Plants 


PRELIMINARY report which is to 

be only part of a study and inter- 
pretation of municipal ownership has 
just come from the experienced pen of 
Professor Herbert B. Dorau, Research 
Associate in the Institute and Assistant 
Professor of Economics in Northwest- 
ern University School of Commerce. 
The purpose of this preliminary report 
is to make available as quickly as possi- 
ble the results of an intensive search 
for facts about the changing extent and 
changing character of municipal owner- 
ship in the electric light and power in- 
dustry of the United States. Statistical 
facts with respect to municipal owner- 
ship are presented in the belief that 
they will contribute to an understand- 
ing of municipal ownership of electric 
undertakings about which “there has 
always been a sufficiency of propa- 
ganda.” The author says: 


“The highest appreciation of simple, un- 
digested, and wuninterpreted facts about 
such a subject as municipal ownership 
should come from that large body of citi- 
zens who have no convictions about mu- 
nicipal ownership of electric light and 
power establishments as such but who, 
generally confused, uninformed, and too 
frequently misinformed, need some pro- 
phylactic in the form of facts to counter- 
act the continuous pressure of ready-made 
opinion.” 

The statistics gathered in this study 
evidently required an enormous amount 
of labor. They are interesting and are 
set forth in a series of 34 charts and 
64 tables. 

The study, beginning with the year 
1882 and ending with the year 1927, 
shows that there have been 3,814 mu- 
nicipally owned electric light plants in 
the United States. There were, how- 
ever, only 2,320 of these operating un- 
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der municipal ownership in 1927. The 
high water mark of municipally owned 
plants was reached in 1923 when the 
number was 3,066. 


URING this period, while new 

plants were being taken over by 
municipalities from private ownership, 
municipal plants were being sold to 
private interests. It is shown that: 


“Until 1900 only 22 are recorded as hav- 
ing changed to private ownership and by 
1907 only 62 were found to have changed. 
After 1907, however, the annual gross dec- 
rements became larger. The total num- 
ber in existence had by this time also in- 
creased, thus affording a much larger basis 
for this increase in the number of changes 
to private ownership. The annual losses 
mounted steadily reaching 35 in 1913, then 
falling below that level not to reach it 
again until 1918. The very small number 
of changes, both absolute and relative, oc- 
curring prior to 1918 is impressive. Until 
that year only 286 cases of change from 
public to private ownership were found, 
whereas 522 privately owned establishments 
had changed to the municipally owned 
status during the same period. 

“Conditions in the last ten years of the 
period studied are, however, in sharp con- 
trast to what obtained during the first 
thirty-six years. During the five years 1918 
through 1922, the decline in the number of 
municipal establishments was distinctly 
accelerated and 188 more communities 
changed to private ownership, advancing 
the total to 474. However, the complete 
reversal of trend did not take place until 
1923 in which year 72 municipalities were 
found to have changed to private owner- 
ship. In the years following 1923 the exo- 
dus assumed altogether unlooked-for pro- 
portions, with 114 changing their status in 
1924, 187 in 1925, 329 in 1926, and 318 in 
1927. Altogether 1,494 cases of change 
from municipal to private ownership have 
been found, of which 1,020 took place in 
the 5-year period, 1922-1927. 

“Thus, over the whole period, 3,814 mu- 
nicipal establishments had _ originated, 
either by municipal purchase from a pri- 




































vate owner or by construction of a new 
plant, but by 1927, 1,494 of these had 
changed to private ownership, leaving 2,320 
publicly owned establishments in existence 
by the end of that year.” 


oe change from private to mu- 
nicipal ownership and from mu- 
nicipal to private ownership is discussed 
as follows: 


“Thus, throughout the period under re- 
view private establishments have been 
changing to public ownership and publicly 
owned establishments changing to private 
ownership. It remains to compare the 
relative extent of each movement. Over 
the entire period 827 instances of change 
from private ownership to public owner- 
ship were recorded, as against 1,494 cases 
of change from public to private owner- 
ship. The record shows 667 more cases of 
change to private ownership than of change 
from private to public ownership. Refer- 
ence to the figures below makes possible 
a comparison of the aspect of the flow 
from one form of ownership to another 
at five-year intervals from 1902 to 1927. 

















Cumulative Cumulative 
Number of Number of 
Municipal Estab-| Municipal Estab- 
Year |lishments Which\lishments Which 
Originated as | Changed from 
Private Municipal to Pri- 
Undertakings | vate Ownership 
1902 126 34 
1907 241 76 
1912 363 159 
1917 522 286 
1922 745 474 
1923 784 546 
1924 792 660 
1925 812 847 
1926 819 1,176 
1927 827 1,494 





“If we may view the situation as a con- 
test between two forces—one impelling 
municipal acquisition of private plants and 
the other the reverse process of municipal 
sale to private owners—a_ scorekeeper 
would record a decided and consistent ad- 
vantage for the first force until 1925. In 
that year the force in the direction of 
municipal sale overtook and passed the op- 
posite force, and by the end of 1927 the 
sellers were in the lead by 667 points.” 


“Te changes by geographical divis- 
ions of the country are fully dis- 
cussed, also the changes from the tech- 
nical standpoint, that is to say, the 
character of the enterprise, whether 
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generating all or part or none of the 
current sold; and finally the length of 
life of municipal establishments; and 
municipal ownership in communities of 
different sizes. 

Professor Dorau states that among 
legal and political factors which have 
affected the development of municipal 
ownership, the extent and success of 
the policy of regulating privately- 
owned enterprises is no doubt of the 
first importance. He also declares that 
the new technology of the electric light 
and power industry embodied principal- 
ly in the system of large scale central- 
ized production of electricity with a 
broadened market reached by high ten- 
sion, long distance transmission lines 
and with connection of central supply 
stations appears to have been the most 
important condition affecting the char- 
acter and extent of municipal owner- 
ship of electric establishments. 


O F the economic factors which have 
produced changes in ownership 
Professor Dorau says: 


“Along with the changes in technology 
came changes in economic conditions which 
also affected the extent of municipal own- 
ership in the electric industry. One of the 
outstanding economic changes has been the 
great improvement in the borrowing power 
of private electric corporations. With the 
decline in the cost of capital it has been 
possible to finance acquisitions of munici- 
pally or privately owned isolated establish- 
ments and interconnect them, on a basis 
which offered opportunities for profit. The 
technical basis for integration and consoli- 
dation of the electric industry had virtually 
been laid by 1917 and had the war and its 
economic concomitants not interfered, it 
is not improbable, given a low money cost, 
that the movement would have gotten un- 
der way much earlier. Overlooking these 
obstacles, the peak of the municipal owner- 
ship movement might well have been 
— in 1918 or 1919 rather than in 


“But not only did the buyers’ capacity 
and willingness to buy municipal establish- 
ments rise distinctly after 1920 but the mu- 
nicipal owners’ desire and willingness to 
sell had also increased. Many communi- 
ties needed or thought they needed other 
things more than a municipally owned elec- 
tric establishment. Their wants were for 
paved streets, new schools, war memorials, 
municipal buildings, and auditoriums, but 
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NUMBER OF MUNICIPALLY OWNED ELECTRIC LIGHT AND POWER ESTABLISHMENTS 
IN EXISTENCE AT THE END OF EACH YEAR 
1882 -1927 
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THE INCREASE AND DECREASE IN MUNICIPAL POWER STATIONS 
The number of city owned plants reached its peak in 1923, reports Dr. 


Dorau. 


Since that date the cities have been selling their electric plants 


to private corporations—for various reasons which the report outlines. 


with no increases in taxes or in the bonded 
debt. Not infrequently large added invest- 
ments would soon be needed in the water 
and electric establishments, because of larg- 
er demands for service or the needed re- 
placement of worn-out or obsolete equip- 
ment. That during the years following 
1923 an ever increasing number of buyers’ 
and sellers’ minds should meet seems al- 
most a foregone conclusion when the cir- 
cumstances are understood. 

“Another factor which contributed to the 
sellers’ willingness to sell was the often 
handsome appreciation which had taken 
place in the value of the electric property. 
Early sales of municipal establishments 
were at moderate prices but as the com- 
petition among bidders developed, cities 
became aware of the prices which would 
be paid. In later years these purchase 
prices very frequently represented a sub- 
stantial profit on the municipality's invest- 
ment, often enough to pay off the funded 
debt and provide the many desired im- 
provements as well. Rare indeed is the 


to sell its electric establishment. Many 
of the municipal establishments still in ex- 
istence are distinctly for sale, but at a 
price which makes them no longer bar- 
gains to the prospective buyers. Under 
these circumstances the substantial appre- 
ciation that might be realized appears to 
be a stronger inducement than adherence 
to the principle of public ownership. That 
cities now owning electric establishments 
and willing to sell want to get all they can 
from a sale seems to very generally true 
and perfectly natural—in many cases ap- 
parently without equal regard for other 
germane obligations of the community. 
While the tangible consideration is the 
property and plant, yet the prices obtained 
are so frequently in excess of the cost of 
reproducing this property that such sales 
very obviously involve payment for the 
franchise.” 


O; the effect of the belief in the 


principle of public ownership, 


municipality which has not been approached Professor Dorau says: 
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“One other class of factors has been 
mentioned as probably having affected the 
course of development of municipal own- 
ership, namely, the prevalence of a belief 
in the general principle of Government 
ownership and management of essential 
undertakings. This also is being made the 
subject of a special inquiry and will be 
reported on in detail later. Pending this 
report, it is sufficient to indicate that the 
evidence so far suggests that this factor, 
on the whole, has probably been very much 
over-estimated and appears to be of de- 
creasing significance. Certainly when 
compared with the force of technological 
and economic changes it is not of first 
importance. However, in some sections 
of the country a belief in the principle of 
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Government ownership as such seems to 
be of considerable weight, and even of in- 
creasing importance. In any case, this is 
a factor which cannot be as accurately 
measured nor its influence as exactly de- 
termined as can the legal, economic, or 
technical conditions.” 
—D. L. 


THe CHANGING CHARACTER AND EXTENT OF 


MUNICIPAL OWNERSHIP IN THE ELECTRIC 
Licht AND Power Inpustry. By Herbert 
B. Dorau. Constituting Research Mono- 
graph No. 1, Studies in Public Utility 
Economics; Richard T. Ely, Editor. Chi- 
cago: The Institute for Research in Land 
— and Public Utilities. 102 pages. 





Uncle Sam Is a Better Umpire Than Player 
in the Game of Business 


‘ e policy of public regulation in- 
stead of public operation has “jus- 
tified itself a thousand-fold.” At least, 
that is the opinion of Julius H. Barnes, 
American Vice-President of the Inter- 
national Chamber of Commerce, as ex- 
pressed in an address before the Fifth 


General Congress in Amsterdam and 


now published by the Chamber of Com- 
merce of the United States. 

Mr. Barnes takes a strong position 
against entry by the Government into 
the field of private business. After 
stating that America’s great industrial 
progress does not rest on natural re- 
sources alone, but is largely accounted 
for by unusual inventive ingenuity and 
organization genius, followed by limit- 
less capital investment, he says: 


“In this presentation of the recent stimu- 
lated growth, it is manifest that America’s 
conversion of natural resources into the 
manifold forms of modern use and enjoy- 
ment, and America’s distribution of the 
swelling volume of these articles, rests pri- 
marily on the efficient service of three 
major servants of all industry, namely, 
transportation, communication, and power 
service. 

“It happens that these fields on which all 
industry depends for efficient conduct are 
the fields in which there is the greatest 
contrast of conviction and practice be- 
tween public and private ownership. 
Moreover, they are the services in which 
this question of the relation of government 
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must be immediately faced and decided. 
Each of them inherently must possess 
monopoly rights in their field, and this 
monopoly by the exercise of public au- 
thority. Manifestly, public authority to 
condemn rights-of-way over private prop- 
erty could not be exercised to construct 
duplicated railroad lines that would destroy 
each other. Manifestly public authority 
over city streets cannot be asked to en- 
danger public safety and convenience by a 
duplicated maze of dangerous wires either 
for communication or electric transmis- 
sion. 

“The problem in its practical form is 
then, how to facilitate the extension of 
these services to all industry, and to pro- 
tect the public interest against their neces- 
sary monopoly character. At the same 
time, if they are to march in step in ex- 
tension and improvement with other in- 
dustry, they must show the same extraordi- 
nary willingness to adopt new technical 
improvements at the expense of complete 
discarding of out-marched equipment. 
Protection of public interest requires that 
there shall be preserved in these particular 
fields, the same stimulation of individual 
initiative which will attract the same high 
degree of energy and directing ability as 
does other industry.” 


FTER sketching the extraordinary 
growth of railroads, telephone, 


telegraph, and other utility service, he 
says: 


“Governments may imitate the practices 
of private enterprise and here and there 
may occasionally register some advance, 
but I submit that in these great fields of 











transportation, communication, and electric 
utilities, the significant accomplishments 
are in overwhelming measure the product 
of private enterprise. And looking to the 
future, where lie great realms of scientific 
discovery and application into the frontiers 
of which we as yet have barely penetrated, 
it behooves us to preserve that divine 
spirit of individual initiative which, for the 
future as in the past, has such great po- 
tentialities for public benefit. 

“These three monopolistic public services 
are regulated by public bodies protecting 
the public interest through continuous and 
flexible control of charges and practices, 
always subject to appeal through the estab- 
lished courts as high as the national Su- 
preme Court itself. But these regulatory 
policies within these recent years have 
been far-visioned and intelligent enough 
to favor such generous treatment as fa- 
cilitates the attraction of large capital for 
continued development. Regulation has 
come to mean not suspicious control alone, 
but rather co-operation and stimulation. 
Public servants entrusted with regulation 
have shown, in the main, far-seeing states- 
manship. The policy of regulation will, of 
course, develop defects under test at times : 
but its chief value is that it is developing 
a relation of Government and industry 
based on common interest and mutual con- 
fidence. In that spirit, it can be made 
helpful and stimulating with no loss of 
sturdy protection of the public interest. 


stead of public operation has justified itself 
a thousand-fold in these services them- 


and growth of all industry.” 


O' what he considers the danger of 
entry of the Government into 
business and the countless complica- 
tions that would ensue if such a policy 
were entered upon, with all of its rami- 
fications and extensions—all of which 
Mr. Barnes believes to be contrary to 
the public interests—he says: 


“The point is that, throughout all in- 
dustry there must be a willingness to ven- 
ture great capital investment such as was 
never necessary before this machine and 
power area of the past few years. Capital 
is properly timid, unless there is assurance 
of a fair field and the stimulant of rea- 
sonably expected profits. Capital is not a 
lifeless thing, but an agency directed in 


individual, by observation and judgment, 
made either fearless or timid. 

“Individual judgment would be made 
timid by fear the Government entry into 
any line of industry would extend to other 
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industries as well. Government railroads 
would continually suggest Government 
warehouses, Government elevators, Gov- 
ernment docks, Government machine shops, 
Government car and locomotive building. 
Government railroads, under the plea of 
protective competition, would continually 
suggest Government regulation of the 
motor highways, Government auxiliary 
services of motor trucks and motor busses, 
Government ships and shipbuilding. 

“Government telegraphs and telephones 
would suggest Government manufacture 
of electrical equipment, of wires and cables. 
Today, the telegraph competes with the 
telephone, and the constant effort to ap- 
peal by superior service inspires improve- 
ment on improvement for which American 
business is quite able and ready to pay. 

“Government power generation suggests 
Government distribution. Both suggest 
Government manufacture of the manifold 
devices operating on electric power, Gov- 
ernment factories for their manufacture, 
Government stores to distribute. 

“Inevitably the very possibility of exten- 
sion of Government footing once attained 
in industry, would tend to halt the confi- 
dent venturing of large capital into old 
and new lines of industry. Inevitably there 
would be a loss of enterprise and energy 
in every line of industry, immediately or 
indirectly, menaced.” 


Mr. Barnes believes that the Govern- 


The policy of public regulation in- ment should be an umpire of fair play 
in industry and not a player in the 


selves, while the benefit of such services game. In conclusion, he states this 
can be clearly indicated in the expansion view as follows: 


“Differing as conditions are in the Old 
World and the New; recognizing the limi- 
tations imposed by history and tradition 
and by the social theories of different peo- 
ple, we of America must nevertheless state 
our conviction with clarity and emphasis. 
We believe that in America’s progress, that 
in the constant surging forward of living 
standards and average possession and en- 
joyment, in the swelling indicators of in- 
dustry and finance, in what we believe to 
be the security of rights and opportunities 
for all our people, there is no single mo- 
tive force equal to the guarantee of equal 
opportunity that rests in a political philos- 
ophy that Government is an arbiter, an 
umpire of fair play in industry, and not a 
player in the game.’ 

—D. L. 


the last analysis by the individual, and that Pustic or Private OwnersHip. An address 


by Julius H. Barnes before the Fifth Gen- 
eral Congress, International Chamber of 
Commerce, Amsterdam, July 12, 1929. 
Washington, D. C. Chamber of Commerce 
of U. S. 12 pages. 
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A Plea to Legalize the Split-Inventory 
Method of Valuation 


NDER the title “The O’Fallon Case 
U —The Decision and What It Por- 
tends,” the effect of the Supreme Court 
holding that railroads must be valued 
for recapture purposes on the same 
basis they are valued for rate-making 
purposes is discussed by John Bauer, 
director of the American Public Utili- 
ties Bureau, in an article appearing in 
the July issue of the National Municipal 
Review. 

Dr. Bauer believes that the decision 
will have a serious effect upon state 
regulation of utilities. He says: 


“Under the rules as discussed in recent 
cases, there is no doubt that state regula- 
tion has been rendered largely futile. The 
Commissions, under reproduction cost re- 
quirements, cannot cope with the enormous 
amount of work required by rate adjust- 
ments. Every attempted adjustment 
arouses a sharp conflict of interests, re- 
sults in prolonged hearings, excessive 
costs, and unsatisfactory results. There 
has been a growing feeling that regulation 
must be reconstructed and placed upon a 
definite basis for effective administration 
and the maintenance of necessary financial 
stability.” 


Dr. Bauer advocates what is known 
as the split-inventory method of valua- 
tion. 


“The proposal is to provide an initial 
valuation for every utility as of the pres- 
ent date. In such an initial valuation every 
factor should be recognized and duly pro- 
vided for, giving such weight to reproduc- 
tion cost as may be necessary to meet the 
requirements of the law of the land. But 
when such an initial valuation has been 
established, it would be made permanent, 
without further variation due to changes 
in prices or conditions of operation. Only 
subsequent net investments in extensions 
and improvements would be added. Both 
the initial valuation and subsequent addi- 
tions would be maintained through system- 
atic depreciation allowance.” 


HIS was a method adopted some 
time ago by the Wisconsin Com- 
mission; but it was declared illegal by 
the Wisconsin supreme court. It was 
the main theory upon which the Inter- 
state Commerce Commission fixed the 
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value of the property in the O’Fallon 
Case. It is true that the Commission 
decision in that case was reversed 
by the Supreme Court on statutory 
grounds, but the inference from the de- 
cision, as well as the holding in other 
decisions of the Court, is that the split- 
inventory method of valuation, how- 
ever much it might appeal to persons 
interested in public utility regulation, if 
it were an open question, has long since 
become merely an academic question. 
It is not in conformity with the law of 
the land. 

If, however, the Supreme Court will 
admit of a modification of the law of 
the land in what Dr. Bauer believes to 
be “in the interest of public policy,” 
then, of course, the law will not be what 
it now is. If the Court refuses to do 
this Dr. Bauer sees Government owner- 
ship ahead. He says: 


“The O'Fallon decision now raises the 
question whether, indeed, such a policy 
expressly established by the legislatures of 
the states would receive judicial approval. 
Does the majority of the court feel that 
there is an inherent property right to 
higher values as prices fall? If it has a 
fixed economic view as to basic constitu- 
tional rights, then there is, of course, no 
possibility of establishing satisfactory fu- 
ture regulation. The system, perforce, 
would be unworkable and financially un- 
stable. It would not stand against experi- 
ence, and would inevitably pass into dis- 
card because of judicial determination of 
constitutional rights. 

“Here, then, is the great question raised 
by the decision. What does it signify in 
relation to future policy in dealing with 
railroads and utilities? The writer has 
felt heretofore that it would be possible 
for the legislatures of the states to put 
regulation upon a workable basis. He 
still believes that such positive legislation 
should be enacted, but feels less confident 
that it would stand against the constitu- 
tional attack which would certainly be 
brought by the utilities. Will the majority 
of the Supreme Court admit a modification 
of the law of the land in the interest of 
public policy to place regulation upon an 
administrable and financially sound basis? 
Or will it regard the basis of value as a 
matter of inherent property rights not sub- 








ject to modification to meet requirements 
of public policy? 

“Perhaps the decision marks the parting 
of the way in regard to private ownership 
and operation of railroads and public utili- 
ties. If regulation cannot be put upon an 
effective and financially sound basis, the 
only practical choice will be to turn to 
public ownership and operation. The pub- 
lic has become increasingly dissatisfied with 
the results of regulation in recent years. 
The utilities have unwittingly done about 
everything in their power to stimulate such 
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Their success before the 
courts in preventing the establishment of 
effective regulation, will hardly serve the 
ultimate interests of private ownership and 


dissatisfaction. 


operation. There are Pyrrhic victories in 
economic conflict as well as in war.” 


—D. L. 


Tue O’Fatton Casz—THE DECISION AND 
Wuat It Portenps. By John Bauer. The 
National Municipal Review. Vol. XVIII, 
No. 7, pages 458-464. 





The Industrial Revolution That Is 
Extending America’s New Frontier 


, e~ ability of the electrical indus- 
try to transmit power to virtually 
any place where it is needed or where 
a use can be found for it is bringing 
about an industrial revolution which 
bids fair to equal that produced by the 
introduction of the steam engine. How 
this change is affecting American life 
is described in a little book entitled 
“America’s New Frontier” issued by 
the Middle West Utilities Company of 
Chicago, Illinois. 

The book states that just as the con- 
struction of the railway network made 
possible the typical American civiliza- 
tion of the latter half of the nineteenth 
century, so the construction of power 
lines in the United States heralds the 
typical civilization of the twentieth 
century. 

What is America’s “new frontier” 
which is made the subject of this book? 

The original frontier marked the ad- 
vance of the settlement of the country 
as Americans moved westward in their 
search for new homes. As the popu- 
lation moved west the economic system 
by which that population lived was be- 
ing transformed behind the frontier 
even more rapidly than the frontier 
was pushing it forward; as the frontier 
advanced the industries which had 
grown up to serve and be nourished by 
the farms and trade of a rapidly ex- 
panding agriculture, centered more and 
more in rapidly growing cities which 
grew up at points where the railroads 
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connected with or crossed the older 
water routes, or at the intersections of 
old trails where various lines of the 
great western migrations had crossed; 
in 1889 the march to free lands came to 
an end, because Oklahoma was the vir- 
tual end of mass homesteading. The 
emergence of the new frontier is thus 
described : 


“It was nearly twenty years later, about 
1910, before economists and _ political 
thinkers generally began to note a few of 
the effects of the vanished frontier upon 
a people long accustomed to such an outlet. 

“It was at this time that a new frontier 
revealed itself—an internal frontier, con- 
sisting of great areas of neglected coun- 
try between the cities. Much of it was 
settled for over a century, much of it lay 
within the boundaries of the original thir- 
teen states, but it was still a frontier in 
the sense that it was outside of the ad- 
vanced economic possibilities and modes of 
life which America had developed in its 
concentrated centers of population. 

“The westward and cityward movements 
had left these great gaps of scantily de- 
veloped country dotted by thousands of 
small communities. These areas remained 
in the first stages of general store and mar- 
ket town business life. 

“Upon its formation in 1912, the Middle 
West Utilities System began weaving a web 
of power lines over this new frontier. 
This process of linking the scattered vil- 
lages and towns by transmission lines and 
energizing these scattered communities 
from large generating stations of ever in- 
creasing efficiency, has been continuous. It 
has proved commercially successful. And 
there has been confirmation of the original 
belief that new industries would advance 
upon this new American frontier and fill 
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in the open spaces between the populous 
centers which were formed during the 
great westward sweep of settlers and rail- 
roads. 

“Engineers, economists, and _ business 
men now perceive that when the scattered 
communities of our new frontier are given 
a power service comparable to that of the 
cities, they are relieved of the handicaps 
which previously diverted the industrial 
activities from small communities to the 
centers of population. The adequately 
electrified community can accommodate 
industries which seek a new location. Thus 
electric power has blazed the trail to the 
new frontier for the factory.” 

ok ss ok * 


“The wiping out of the older decentral- 
ized industry may for the time being sur- 
pass in volume the growth of the new 
decentralization of more advanced industry. 
It is in these vast areas and these com- 
munities outside of the metropolitan cen- 
ters, that the most interesting and charac- 
teristic industrial and social changes are 
now taking place. It is in these communi- 
ties that the future of America is very 
largely being forged. This is America’s 
New Frontier.” 


hynny has played an important 
part in making electric power 
available wherever needed. 


“To provide power over wide areas has 
required the construction of great central 
generating stations and webs of power 
lines, which, with the distributing systems 
in the various communities, reach out to 
millions of consumers. In like manner 
capital is assembled by great utility invest- 
ment corporations and flows from them 
out to the operating companies which dis- 
seminate electric current. The electric 
power which flows to the consumer en- 
hances his productive capacity, and lowers 
his cost of living, thus creating surpluses 
of investible wealth in the smaller com- 
munities.” 


The growing demands for the exten- 
sion of power to the new frontier or 
wherever needed has required a high 
type of leadership in the electrical in- 
dustry. The book closes with this de- 
scription of the new era. 


“American prosperity, welfare and 
wealth, and the hope of a better life, are 
so indissolubly bound up with the pro- 


O% of the causes of the emergence 
of the new frontier is said to be vision of an adequate and equal energy 


the high cost of the congestion of city _supply throughout this country that it may 
life. safely be said that this leadership has taken 





“A large part of the ‘speed’ of city life 
consists in frantic efforts to get to and 
from the job. In Chicago 29 per cent of 
all the electricity generated is required for 
railway and traction use. While, of course, 
this is a productive process and leads di- 
rectly to the creation of economic values, 
it is also a cost of production which ap- 
pears to increase at a much greater ratio 
than population. 

“The cross hauling of human passengers 
within great cities is in some respects simi- 
lar to the cross hauling of freight in the 
country at large, which is necessitated by 
the concentration of industries in the great 
cities. 

“Tt appears that the amount of car rid- 
ing in New York increased about 55 per 
cent in a period in which population 
gained less than 15 per cent. In that we 
have an explanation of the phenomenon 
which has caused so much discussion in 
that great city, which finds that the more 
subways it builds the greater is the demand 
for subway transportation.” 

*x* * * * 

“Undoubtedly, the mounting costs of ur- 
ban living, which are bound to be reflected 
in the production costs of industry, are 
responsible for the unmistakable movement 
of some of the most advanced of Ameri- 
can industries to the smaller communities.” 


us far from the lean hard days, which 
millions already knew in America at the 
beginning of the 20th century, when an 
American poet could write “The Man with 
the Hoe” and thrill millions. Today that 
poem is almost incomprehensible to the 
generation which has come to manhood and 
womanhood in an age of power-driven 
machinery. The old themes of toil and 
revolt are almost incomprehensible to the 
modern high school lad educated in an en- 
vironment of chemistry, physics, radio sets, 
electric machinery and gasoline motors— 
the very apparatus of man’s victory over 
drudgery. The youth of today has its eyes 
already in the clouds. . 

“The modern farm lad who drives a 
tractor, controlling with the turn of his 
wrist the power of a herd of horses, the 
modern workingman who drives machines 
sped by the power of thunderbolts are both 
attuned to the new time of an empowered 
people—of masses who are masters of en- 
slaved natural energies. The ancient 
world of servile toil assigned these powers 
to a god on a mountain. Modern engi- 
neering has enchained them as slaves of 
everyman.” 

—D. L. 


America’s New Frontier. Chicago: Middle 
West Utilities Company. 80 pages. 1929. 
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WHAT READERS ASK 


Out of the mail bag of the Editor have come these 
questions; because they touch upon subjects of broad 
interest to those in the public utilities field, they have 
been selected for publication—together with the an- 


swers. 


QUESTION 


Are all organizations which are 
rendering service generally  per- 
formed by public utilities classed as 
public utilities? 


ANSWER 


_The bulk of the service of this sort, 
whether electric, gas, telephone, or otherwise, 
is performed by public utility companies. 
Much of this, particularly in the case of 
water works, is performed by municipalities, 
but they in many states are treated as pub- 
lic utilities. There are, however, as in the 
case of telephone service, many organizations 
which are operated for the mutual benefit of 
the organization’s membership. They are 
treated as co-operative associations which, 
with some exceptions, are free from regu- 
lation as public utilities. In the same way 
that mutual organizations may render tele- 
phone service to their own members, as in 
the case of farmers’ lines, there also may 
be co-operative arrangements for motor bus 
transportation. These are, however, watched 
with care to see that they do not become 
mere subterfuges for doing a general utility 


business. 
2 


QUESTION 


Is a public utility company required 
to serve all the public? 


ANSWER 


The rule is well established that a public 
utility company must serve only such part 
of the public as it has undertaken or pro- 
fessed to serve. The important question is, 
what is the profession of the company? The 
fact that it is a public utility does not neces- 
sarily cast upon it the duty of serving the 
public at large. The duty is not to all men 


What questions do you want to ask? 


but to a certain public limited by its pro- 
fession. A statement of this rule is to be 
found in Oklahoma Natural Gas Co. v. Cor- 
_ Commission (Okla.) P.U.R.1923B, 


e 


QUESTION 
What three interests are involved 
in valuation of utility property? 


ANSWER 

A few years ago the Idaho Commission 
was authority for the statement that these 
three interests are: (1) The consuming pub- 
lic, which includes both present consumers 
of the utility product and those who will be- 
come such in the future. (2) The investors 
in the utility, which includes both the own- 
ers of the utility and those who have loaned 
their money to it. (3) The state, the inter- 
est of which includes a consideration of what 
is sometimes termed public policy and has to 
do in a general way with the encourage- 
ment of development and progress, the pro- 
tection of credit, the extension of service, 
and other matters which affect the well-being 
of the state as a whole. Re Idaho Power Co. 
(Idaho) P.U.R.1923B, 52, 58. 


e 


QUESTION 
Why is it unfair from the stand- 
point of utility consumers for rates to 
be so low as not to provide funds for 
renewals or replacements? 


ANSWER 
Leaving aside the rights of the stockhold- 
ers to secure reimbursement for property 
used up in public service and viewing the 
question merely from the standpoint of fair- 
ness to the consumers, the result of such a 
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policy would be that the present consumers 
would escape a just obligation and that the 
burden of continuing the plant, if service is 
to be continued, would be thrust upon future 
consumers. 

If consumers in 1929 secure service at rates 
which do not provide for depreciation, this 
may mean that consumers in 1935, a large 
number of whom may be entirely different 
persons, would be called upon to pay rates 
large enough to provide for the replacements 
required in that year. 


e 


QUESTION 


Are stockholders of a public util- 
ity company entitled to lower rates 
than other customers? 


ANSWER 


It is now well established that stockholders 
of a public utility company cannot expect 
better treatment in their dealings with the 
utility than other customers. The reason for 
this is, that stockholders should look for 
their profits from the utility enterprise in the 
way of dividends and not in rate concessions. 
Otherwise there may be discrimination, not 
only between the stockholders and the other 
customers, but also between different stock- 
holders. Some individuals may own a large 
amount of stock in a public utility company 
and may receive little or no service. Other 
stockholders owning a few shares may re- 
ceive a large amount of service. It is ap- 
parent that concessions in rates to the stock- 
holders cannot fairly distribute profits to 


them. 
e 


QUESTION 


In order to keep out competition, 
what important Commission policy 
must a public utility follow? 


ANSWER 


Under the principle established by the Com- 
mission that competition in a single commun- 
ity should not be fostered, it is necessary 
that the utility which has the monopoly shall 
render adequate service at reasonable rates. 
The public utility company which fails to 
render such service cannot expect the Com- 
mission to deny permission to another com- 
pany to render competitive service. 

In the application of this policy the prac- 
tice differs in the various states. In some 
cases it has been held that where it is shown 
that a public utility company has not ren- 
dered adequate service at reasonable rates, a 
competitor may then be permitted to begin 


business. In other states it has been the 
policy to give the existing company an op- 
portunity to provide the necessary service in- 
stead of summarily authorizing competition. 
It has sometimes been said that, instead of 
approving competition by a new company, a 
complaint should be made against the service 
or rates of the existing company; and then 
if the company does not remedy the condi- 
tion, competition may be admitted. 


e 


QUESTION 
Is there any lobby maintained in 
opposition to the so-called “Power 
Trust lobby?” 


ANSWER 


Mr. Benjamin C. Marsh, executive secre- 
tary of The People’s Lobby, very frankly 
states that the purpose of that organization 
as its name indicates is to work for legis- 
lation in the interest of the general public. 
It is the successor to the “People’s Recon- 
struction League” which was organized in 
1921, the name was changed to the “People’s 
Lobby” in April, 1928. The program is as 
follows for this year: 

I. Domestic— 

1. Increasing Federal surtaxes, and es- 
tate tax and retaining the proceeds 
for the Federal Government, and 
repealing and reducing taxes :on 
consumption. 

2. Preventing exorbitant tariffs on ne- 
cessities of life. 

3. Creating of a Federal Relief Board 
for children. 

4. A publicly-owned giant power sys- 


tem. 
II. International— 
Congressional investigation - of 
our record in Nicaraugua since U. 
S. Marines were sent there in 1927, 
—to get the Marines out! ¢ 

2. A Congressional investigation and 
public record of concessions Amer- 
icans have obtained abroad,—to 
end armed intervention! 

3. Getting international investment 
bankers of the United States ‘to 
agree upon a policy with respect 
to loans to foreign governments 
and foreigners,—to end armed ‘in- 
tervention ! ’ 

4. Getting an international conference 
on the distribution of the world’s 
taw materials. 

The People’s Lobby is supported entirely 
by memberships and voluntary contributions. 
They have bills and resolutions introduced 
in Congress and make a campaign for them. 
Any one who favors the People’s Lobby pro« 
gram may become a member. The member- 
ship fee varies from $1 to $25. “ 
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Importance of Good Will 


HE one great asset of public good will, 
says Roger W. Babson in an article ap- 
pearing in the Denver News, is of more 
importance to the future success of the pub- 
lic utilities than their $25,000,000,000 invest- 
ment in plant and equipment. Mr. Babson 
believes that the most valuable asset of all 
does not appear in the companies’ balance 
sheets, but he is firmly convinced that, by 
and large, the general public is now favora- 
bly inclined toward the utilities, and it is up 
to the leaders of the industry to conserve 
that attitude by the policy of dealing in a 
straight-forward manner and by striving to 
bring about greater economies which will fur- 
ther lower the cost of service. 
Mr. Babson pointed out that the utilities 


e 


have signally succeeded in furnishing quality 
service at low rates and, while all other items 
in the cost of living are much higher than 
they were before the war, the cost of public 
utility service is one item that is lower. 

He stated that, notwithstanding abuses in 
the financing of certain companies, as a gen- 
eral proposition the process of consolidation 
and interconnection has brought great advan- 
tages. Mr. Babson warns the utility leaders 
that the only way they can avoid burden- 
some legal restrictions and regulations simi- 
lar to those which have hampered the rail- 
roads is to shape their policies according to 
public welfare and to share their profits with 
their consumers. Public utilities themselves, 
he said, should be the first to condemn any 
unfair practices either in financing or po- 
litical activities. 


Alabama 


Direct Current Rates under Fire 


ROCEEDINGS before the Commission to se- 

cure lower electric rates, and particularly 
to do away with a 20 per cent penalty im- 
posed upon users of direct current in Mobile, 
reached a new stage on August Ist when I. 
F. McDonnell, chief engineer of the Com- 
mission, submitted a report to the Commis- 
sion. He recommended the retention of the 
20 per cent charge. ts 

The report relates to a state-wide revision 
of rates, and Mr. McDonnell recommended 
rate reductions amounting to about $382,000 
for commercial lighting, $38,000 for street 
lighting, and $66,100 for wholesale power. 

The engineer, in support of the 20 per cent 
penalty, pointed out that the additional cost 
of rendering direct current service was the 
basis for the difference in the charge between 
direct current and alternating current cus- 
tomers. He said that the work of changing 
consumers from direct to alternating current 
was proceeding satisfactorily and offered the 
opinion that 90 per cent of the commercial 
and light customers could be changed over 
under his plans in a reasonable time. 

In regard to large power consumers, how- 
ever, it was predicted that they would be 
slow in making the change because the 
change over for them involved more cost to 
the customer and there was no inducement 
or saving to be made by the great majority 


of the power customers under existing power 
rates. 

The Commission, upon receiving the re- 
port, issued an order granting the power 
company ten days to submit exceptions to 
the engineer’s recommendations in his state- 
wide commercial rate survey applying to cot- 
ton gins and cotton seed oil mills. Twenty 
days were granted for submission of excep- 
tions to all other classes affected by the re- 
port. 

The extra charge for direct current has 
been a bone of contention for some time. 
City Attorney Vincent F. Kilborn, says the 
Mobile Register, has made it evident that he 
would vigorously oppose the retention of the 
20 per cent penalty. He is quoted as stating: 

“While McDonnell imposes the differential 
against DC users throughout the entire state, 
the fact is there is practically no DC current 
in the state except Mobile. He not only 
recommends that the 20 per cent differential 
be allowed to stand on customers who now 
have to pay it, but he further recommends 
that it be imposed on certain DC users who 
are not now penalized with the 20 per cent. 

“As I recall it, his report states that the 
DC users now pay a penalty amounting to 
something like $23,000, and he proposed that 
it be extended so that the amount will be 
$40,000. 

“I propose to carry the fight to the Com- 
mission on this 20 per cent differential. The 
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engineer’s report is not binding on the Com- 
mission—it is only a recommendation—and 
I am hopeful that the Commission will dis- 
regard McDonnell’s recommendation, in so 
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far as it would leave the entire 20 per cent 
in effect or impose it on any additional cus- 
tomers.” 

An early Commission decision is expected. 


e 


California 


Tax Case Outgrowth of 
Rate Proceeding 


TEPS to recover thousands of dollars in 
back franchise taxes from the Pacific 
Telephone & Telegraph Company, says the 
San Francisco Call, have been started by the 
city of Oakland. Establishment of a basis 


for the payment of franchise taxes for the 
twenty-seven years the company’s franchise 
has to run in the city of Oakland likewise 
has been authorized by the council. 

The tax investigation grew out of the 
phone company’s application for a $7,000,000 
yearly rate increase in the San Francisco bay 
district, which has been before the California 
Commission for several months. 


Connecticut 


Commission to Control 
Taxi Service 


T= Commission has assumed control of 
the entire taxi service in the state. A 
new law, effective July 15th, placed the reg- 
istration of cabs, control of the number of 
cabs, and the government of the conduct of 
the drivers in the hands of the Commission, 
which has already announced rules for cab 


Gas Meters Accurate 


A= of the gas meters used by Con- 
necticut gas companies is equalled by 
few measuring instruments, according to 
figures of the Connecticut Public Utilities 
Commission dating back over a period of 
eighteen years, says the Windsor Herald. 
The report in this paper goes on with the 


regulation through the state of Connecticut. 

Stringent penalties have been laid down for 
the violation of these rules. Rules provide 
that the rates and charges prescribed by the 
Commission must not be changed at any time, 
and that a rate card be posted where all may 
see it within the cab. 

Other provisions relate to the observation 
of speed laws, reporting of accidents, car- 
riage of inflammable material, smoking in 
cabs, and unfair competition. 


statement that knowledge of this accuracy 
is apparently general among utility customers 
in the state, for during that time an approxi- 
mate average of only 15 requests a year were 
received by the Commission for testing 
meters of all kinds upon complaint of cus- 
tomers. This average was said to be exceed- 
ingly low in view of the fact that there were 
about 900,000 meters in the state. 


District of Columbia 


Street Car Fares 


Se center of attraction in the public 
utility field in Washington recently has 
been the street car fare case before the Pub- 
lic Utilities Commission. The Capital Trac- 
tion Company has been seeking a fare of 10 
cents cash with four tokens .for 30 cents in 
place of the present fare of 8 cents cash with 
six tokens for 40 cents. ; 
Hearings opened on July 29th, at which 
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time attorneys for the Capital Traction Com- 
pany and the Washington Railway & Electric 
Company, which is also a party to the pro- 
ceeding, offered nine objections to the pro- 
cedure which the Commission had outlined 
for the hearings. These objections were 
overruled. 

One of the contentions stressed at that 
time by the companies was that the only 
issue before the Commission was the qutes- 
tion whether fares were adequate under ex- 
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isting conditions and that questions of possi- 
ble economies and unified operations by the 
various companies should not be given at- 
tention. 

The Capital Traction Company takes the 
position that it was entitled to a fair return 
on its valuation, claimed to amount to $26,- 
000,000, while it is at present making only 
3.68 per cent on the valuation. This is de- 
clared to be confiscatory. 

The hearings have been attended with many 
tilts between counsel and the members of the 
Commission. At the outset a strenuous ef- 
fort was made by the companies to introduce 
excerpts from the old record received by the 
former Commission. This move was blocked, 
the Commission holding that it was not bound 
by the actions of the old Commission. 

A point was scored by the street car com- 
pany, however, when the entire record of the 
Capital Traction Company’s valuation case 
before the district supreme court and the 
district court of appeals was included in the 


record to be examined by the Commission. 

Many hearings were devoted to evidence 
regarding the usual factors considered in rate 
proceedings, such as valuation, operating ex- 
penses, and other elements affecting rates. 

Rerouteing and joint operations of street 
cars received considerable attention. The 
companies, which formally advocated a 
merger of the companies in order to effect 
economies, maintained that under existing 
law there was no legal way in which the 
Commission could order unification so as to 
effect economies. The merger proposed by 
the companies failed to secure the approval 
of the Senate. 

The Washington Rapid Transit Company, 
which operates busses, has been made a party 
to the proceeding. One of the reasons for 
this step was the advisability of considering 
the question of uniform fares. All of the 
street car companies are parties to the pro- 
ceeding in which it is hoped that Washing- 
ton’s dual railway problem may be solved. 


Georgia 


City Officials Organize for 
Rate Probe 


A= meeting of mayors and other 
city officials resulted on July 30th in the 
organization of the Municipal Utilities Rate 
Association for the purpose of protecting gas 
and electric light consumers from “oppres- 
sive rates.” In a report in the Atlanta 
Georgian it is said: 

“The association, of which W. M. Lester, 
Augusta councilman, is chairman, endorsed 
the bill of Senator Felix Williams, of Swains- 
boro, for appointment of a committee to in- 
vestigate existing laws regulating public utili- 
ties and to offer recommendations for 
changes that will benefit the consumers. 

“W. M. Lester, Augusta city councilman, 
asserted an investigation by a committee of 
the Augusta city council had demonstrated 
there ‘was no reason, foundation for a serv- 
ice charge.’ He asserted that monthly serv- 
ice charges had been assessed in Atlanta, 


Valdosta, and Waycross more ‘by consent of 
the authorities and gas company officials’ 
than for any other reason.” 

Announcement has been made that Augusta 
officials have been cited with a rule-nisi order 
by the Commission to show cause why the 
rates there should not be modified to include 
a service charge. One of the motives of the 
meeting was said to be to allow representa- 
tives of cities to determine whether they 
should band together in a state-wide move 
to eradicate the charge. 

Some of the participants in the meeting de- 
fended this charge, however, declaring that 
it was an ideal method of fixing gas rates: 
J. Harry Stubbs, chairman of the council 
finance committee of Valdosta, is quoted as 
stating with regard to the proposed rate 
revision : 

“A service charge will result in cheaper 
gas for a majority of consumers of Valdosta, 
allowing them to consume more gas and add 
appliances for a price cheaper than paid here- 
tofore.” 


Illinois 


Traction Ordinance 


Pyrenean of the city of Chicago 
and the traction companies were, ac- 
cording to last reports, busily engaged in try- 
ing to work out a franchise ordinance. The 
controversial sections of the proposed fran- 


chise relate to fares, compensation to the 
company, compensation to the city, public 
benefits to be paid, the rate of amortization, 
the financial provision for subways, and the 
form of consolidation of the companies and 
their financial setup. 

Attorney Walter L. Fisher, representing 
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the city in transit matters, according to a re- 
port in the Chicago Tribune, has stated that 
in fact the people govern the return; that a 


transit company is not so much of a monop- 
oly as gas, telephone, and electric companies 
because of automobile competition. 


Indiana 


Rates to Pay for Storm Damage 


Ts Laporte County Telephone Company, 
which recently was denied authority to 
increase temporarily its rates to raise funds 
for rehabilitating its property, has indicated 
that it would go into Federal Court to upset 
the Commission’s decision. State Senator 
Earl Rowley, attorney for the company, says 
the Indianapolis Star, has announced that 
“unless we get relief somewhere the company 
can not survive.’ 

Last May the company’s property was dam- 
aged by a freak snow storm. It applied to 


the Commission for authority to increase 
rates temporarily in order to pay for the dam- 
age, but the Commission on July 26th denied 
the increase on the ground that the company 
had already collected funds which should 
have been available as a depreciation reserve. 
This money, the Commission found, had been 
used for permanent improvements. 
Representatives of the company asserted 
that the property was damaged to the extent 
of $140,000. Opponents of the company de- 
nied that serious damage had resulted to the 
system. They alleged that the system was in 
operation the day following the storm. 


Maine 


Electric Rates Meet Opposition 


A was filed on August 9th, with 
the Commission, by a group of consum- 
ers of electric power in the town of Turner, 
against the Turner Light & Power Company, 
in which the petitioners asked for a reduction 
in rates. It is asserted, according to a report 
in the Lewiston Journal, that inasmuch as the 
Turner Light & Power Company is buying 
electric power for distribution from the Cen- 
tral Maine Power Company at 2 cents a kilo- 
watt hour and charging its consumers at the 
rate of 15 cents a kilowatt, the rates should 
be lowered. The complaint says further: 
“We are within 10 miles from the Gulf 
Island Dam where the power is generated and 


our town line borders that of the city of 
Auburn where power for lighting sells for 
8 cents, and household service (refrigerators, 
washing machines, irons, electric stoves, etc.) 
sells for 3 cents per kilowatt.”. 

The petitioners also ask that the present 
minimum charge of $1.50 be reduced to $1, 
which it was formerly. 

The power company was purchased a few 
months ago by the International Paper Com- 
pany along with other small Maine compa- 
nies. Soon after the purchase an expansion 
of service was started. This called for new 
transmission lines and the providing of elec- 
tric service to rural sections not previously 
supplied. The new operators are planning 
considerable additional development. 


Massachusetts 


Abolition of Gas Service 
Charge Sought 


BILL was filed with the clerk of the House 
on August 12th which would abolish 
service or meter charges. Specifically the bill 
would prohibit any public utility corporation 
from making a service or meter charge if the 
customer uses electricity to the extent of $9 
a year or gas to the extent of $7 a year. 
The Boston city council at the same time 
adopted an order protesting a new rate sched- 


ule, authorized by the Department of Public 
Utilities for the Boston Consolidated Gas 
Company, which includes a service charge. 
The council demanded that the schedule, 
which is to become effective October Ist, be 
postponed. A resolution was also adopted re- 
questing the mayor to retain an expert to in- 
vestigate the books of the gas company and 
to appear before the Commission to stop the 
scheduled increases. 

The author of the bill to abolish the serv- 
ice charge declared that “the so-called service 
charge which is in effect a monthly tax ex- 
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torted from the consumer before he may be 
entitled to service should be prohibited by 
law.” The fallacy of calling such a charge 
a tax has been met with in other cases. 

The new rate schedule, approved on Au- 
gust 8th, provides for a service charge of 50 
cents a month. The schedule will effect an 
increase in all cases where the use of gas is 
less than 2,500 feet in a month, and a decrease 
where the use of gas is more than that 
amount. In explanation of the service charge 
the Commission said: 

“The service charge is designed to cover the 
cost to the company of maintaining its pipes 
from the street main into the customer’s 


Commission to Investigate 
Public Utilities 


HE special commission appointed to in- 
vestigate the public utilities and holding 
companies of the state met for organization 
at the State House on August Ist. Senator 
Frank W. Osborne of Lynn acted as tem- 
porary chairman and Representative Thomas 


premises, together with the meter, the reading 
of the meter, the keeping of the accounts ap- 
plicable thereto, and the sending of bills to 
the customers for the amount due. It is to 
cover the cost of property and service devoted 
exclusively to each individual customer, what- 
ever his use of gas may be. . . . When 
the use of gas per customer was much larger 
than it is at present, and the amount of gas 
sold each year showed a healthy increase, it 
was not of much importance whether the 
company was assured that each customer 
should pay the carrying charges of the 
property and service devoted to his exclusive 
use. 


R. Bateman of Winchester as vice chairman. 

These members were authorized to inquire 
into the qualifications of available counsel to 
be employed by the commission and to confer 
with the Department of Public Utilities rela- 
tive to suggestions as to the preparation of a 
questionnaire to be sent to the public utilities 
and holding companies operating in the state. 
— were to report at a meeting to be called 
ater. 


Michigan 


Telephone Rate Case Reopened 


TS attorney general on August Sth filed 
a brief in the Federal Court for the East- 
ern District of Michigan, reopening the 3- 
year old rate case of the Michigan Bell Tele- 
phone Company. 

The company’s rates have been placed on a 
basis of a 6 per cent return on the invest- 
ment. In a Commission order three years 
ago the company contended that rates fixing 
the return at such a figure were confiscatory. 

The attorney general, in asking the dis- 
missal of the company’s bill of complaint, re- 
viewed the financial condition of the company 
for 1928-29. He suggested that the case be 
dismissed but that the company be given the 
privilege of reopening it after reviewing its 
application before the Utilities Commission 


Survey of Gas Rates Authorized 


bi Commission has granted permission 
to several villages and townships in Ma- 
comb county served by the Michigan Feder- 
ated Utilities, formerly the Mt. Clemens Gas 
Company, to be included in a survey of gas 
rates in Mt. Clemens being made by the Com- 
mission, according to a statement in the De- 
troit News. 


ad increased rates, probably within ninety 
ays. 

Business conditions have changed a great 
deal since the company first sought higher 
rates, the brief stated. The company’s busi- 
ness is not subject to any risk of competition; 
it is a state-wide business for taking in the 
recognized stable and increasing prosperity 
pertaining to the state, according to the brief, 
and there is adequate provision made for 
preservation and retirement of assets, and 
there is public recognition that the company’s 
commodity is a necessity. 

It was contended by the attorney general 
that building and material costs had shown 
a downward trend in 1928-29 compared with 
1924, when the company prepared its figures 
as a basis for higher rates, and that this 
trend was not reflected in the appraisals. 


Recently the city of Mt. Clemens petitioned 
the Commission to survey the rate situation 
there with a view to fixing a gas rate to be 
charged by the Michigan Federated Utilities. 
The item in the News continues: 

“Several years ago this company was grant- 
ed a franchise in Mt. Clemens in which it 
was stipulated that the gas rate to be charged 
was to be fixed by the Utilities Commission,” 
J. Car! Sheil, secretary of the Commission, 
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is reported to have said: “Instead the com- 
pany and city entered an independent agree- 
ment on the rates. 

“Now the city feels that the rate charged 


is too high and has asked for a survey of the 
situation and the fixing of rates in compli- 
ance with the franchise. The Commission 
has agreed to make the survey.” 


Missouri 


St. Louis Car Fares 


NEW plan has been submitted to city of- 

ficials for street car fares. The com- 
pany under this plan would charge a straight 
10-cent fare with a $1 ticket good for sixteen 
rides a week. 

Acting Mayor Walter J. G. Neun, says the 
St. Louis Globe Democrat, disapproved of the 
proposal. He viewed it as an attempt to edu- 
cate the public to a 10-cent fare. He also 


criticised the plan because, in his opinion, 
most riders would use only twelve rides a 
week and the other four rides to which they 
would be entitled would go to waste, as not 
more than one person could use the ticket at 
a time. 

City Counselor Muench is reported to have 
stated that he considered the plan worthy of 
experiment. He has been negotiating with 
the company in an attempt to settle the street 
car question. 


Nevada 


Railroad to Serve Boulder 
Dam Site 


HE construction of a line by the Los 

Angeles & South Lake Railroad Compa- 
ny, for the purpose of serving the site of the 
proposed dam in the Boulder Canyon project, 
has been authorized by the Interstate Com- 
merce Commission. In the Commission’s re- 
port, handed down on July 25th, and made 
public August 3rd, it is said that the railroad 
would construct a branch line extending east- 
erly approximately 22.6 miles at an expense 
of $840,606. This cost will be financed from 
current funds of the company, or, if neces- 
sary, by advances from the Union Pacific 


Railroad Company or the Oregon Short Line 
Railroad Company, or both. These compa- 
nies own all the railroad’s capital stock. 

It is expected that construction will be 
commenced during the Fall of this year and 
will be completed in the Spring of 1930, or 
sooner if necessary to meet the convenience 
of the Government. The gross amount of 
materials and supplies which will be required 
in connection with the construction of the 
Dam will be approximately 8,150,000 tons, of 
which 6,000,000 tons are sand and rock. 

From the terminus of the proposed line 
construction to the Colorado river will be 
carried forward by the United States Gov- 
ernment by virtue of the recent congressional 
legislation. 


New Jersey 


City Opposes Sale Until 
Taxes Paid 


EDAR Grove, it is stated in the Newark 
Star-Eagle, is opposing the sale of the 
Butler-Newark Bus Company to the Public 
Service Co-ordinated Transport Company. 
Plans were made for court action towards 
this end. 
A suit in chancery court was authorized on 
August 5th by the township committee, which 
directed the township attorney to seek a writ 


to restrain the transfer of thirteen busses to 
Public Service until back taxes amounting to 
$2,500 have been paid by the Butler-Newark 
Bus Company. 

The only franchise payment by the com- 
pany to the township under the 1926 law, 
says the Star-Eagle, was made in the last four 
months. The township attorney advised the 
committee that unless immediate action was 
taken to guarantee the payment of arrears, 
collection after the sale of the busses would 
be impossible. The purchasing company has 
not indicated its position on the matter. 
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New York 


Power Merger Not 
Believed Illegal 


A General Hamilton Ward, on July 
29th, answered a letter of Governor 
Franklin D. Roosevelt asking for his opinion 
whether the proposals of the Niagara-Hud- 
son Company to combine various utilities’ 
properties constituted a violation of any state 
law. Mr. Ward decided that the power 
merger was not illegal. 

A preliminary report was made on July 
12th in which the law applying to mergers 
and consolidations of public utility companies 
in New York state was discussed but no de- 


Niagara-Hudson Buys 
Upstate Plant 


CQUISITION by the J. P. Morgan super- 

power system of the properties supply- 
ing all the gas used in Albany, Troy, Schenec- 
tady, and Cohoes was announced on August 
7th in the New York Times. The company 
to be taken over is the Hudson Valley Coke 
& Products Corporation, which is to be 
merged into the Niagara-Hudson Power Cor- 
poration or one of the subsidiaries of the 
Morgan system. 


Nickel Fare at Expense 
of Taxpayers 


Gem. Untermyer, who has been defend- 
ing the 5-cent fare in New York city, in 
an address on August 8th declared that the 
5-cent fare is essential to the welfare and 
proper development of New York city, and 
that it should be maintained even if it should 
prove necessary for the city to bear part of 
the carrying charges on the subways through 
the use of tax funds. 

A report in the New York American states 
that Mr. Untermyer based his argument 
largely upon the following points: 

“That new subways are of benefit not only 


Objects to Referee in 
Fare Case 


AMUEL Untermyer, special counsel to the 
Transit Commission, on August 11th de- 
clared that the Commission would not agree 
to trial before a referee of its 5-cent fare 
case against the Interborough Rapid Transit 


cision was made. In the more recent report 
a further review of the law was outlined and 
the conclusion was reached that it was the 
settled policy of the state to discourage com- 
petition between public service corporations. 

The Attorney General stated that he did 
not conceive it to be his duty to discuss any 
question of the public policy or to give any 
personal opinion of the effectiveness of the 
statute; but he said that he would be glad to 
aid in an investigation to determine whether 
the Public Service Commission Law should 
be amended to give the Commission further 
authority over companies holding public serv- 
ice securities. There has been considerable 
sentiment for regulating holding companies. 


Directors of Hudson Valley Coke, says the 
Times, have approved the sale of all its assets 
to Niagara-Hudson subject to approval of 
the stockholders at a meeting to be held in 
Troy on September 10th. It has been stated 
that holders of considerable amounts of both 
preferred and common stock in Hudson Val- 
ley Coke have approved the sale. 

The Niagara-Hudson Company has large 
gas properties in addition to its electric super- 
power system, which connects most of the 
leading cities of Western New York with the 
power plants at Niagara Falls and elsewhere 
in that vicinity. 


to the straphangers but also to property own- 
ers, merchants, and business in general; and 
that, therefore, it is unjust to expect the 
straphanger to bear the entire cost. 

“That a subway is as much a public im- 
provement as a bridge or public highway, and 
that the cost of construction and maintenance 
of the latter is borne invariably by the com- 
munity at large or by property owners ben- 
efited. 

“The real estate operators and merchants 
who reap fortunes because of the proximity 
of subways to their property really have a 
greater interest in the development of this 
form of transportation than the straphanger 
who is only interested in using the subway 
to get to work.” 


Company. The suggestion of a referee had 
been made by Justice Alfred Frankenthaler 
when he granted Mr. Untermyer’s motion 
asking that the Transit Commission’s suit 
against the company to enforce the 5-cent 
fare to be severed to permit a prior adjudica- 
tion on the Commission’s power to alter the 
rate of fare fixed by the contract. 

The company’s contention is that the Com- 
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mission can increase fares notwithstanding 
any contract with the city, and that its rev- 
enues are so inadequate as to be confiscatory 
and for that reason it is entitled to higher 
fares. As the case now stands the question 
of whether the fare is confiscatory will be 
considered only if the company wins on its 
contention that the Commission has power to 
alter the contract rates. 


Mr. Untermyer predicted a sweeping vic- 
tory for the city on the contract validity issue 
and scored the methods of the company. 
After that he was accused of “trying the 7- 
cent fare case in the newspapers.” This 
brought forth another statement from Mr. 
Untermyer on August 14th defending his 
right to make public statements on the case 
outside of the court room. 


North Carolina 


Application for Higher 
Telephone Rates 


FFICIALS of the Southern Bell Telephone 

& Telegraph Company on August 2nd 
filed a formal application for a hearing on 
proposed increases in telephone rates in Ashe- 
ville. The city has retained a rate expert and 
has been preparing its opposition to the in- 
crease. 

At the last conference held between offi- 
cials of the company and the city, says the 
Asheville Citizen, the corporation counsel 
made a demand upon the phone officials to 
present certain details and itemized state- 
ments of expenses which were charged to the 


Asheville office. The officials declined to en- 
ter into an agreement to furnish these state- 
ments on the ground that such procedure 
would necessitate an expenditure of several 
thousand dollars and would take almost a 
year to prepare. 

Mayor Gallatin Roberts, it is said, will in- 
sist upon the extension of the “basic area” 
of the telephone exchange in Asheville. The 
present boundary lines constituting this area 
placed certain sections of the city outside of 
this area, which resulted in increased rates 
being accorded to the portions of the city out- 
side. The mayor takes the position that the 
citizens now have a greater and united city 
and that the entire city limits should be in- 
cluded in the basic area. 


North Dakota 


Licensing of Planes and 
Air Pilots 


HE Commission, having in mind the safe- 

ty of the public and the advancement of 

the art, has adopted by resolution the rules of 
the United States Department of Commerce 
relating to all branches of aviation. This is 
pursuant to the provision of a recent law con- 
cerning the licensing of airmen and aircraft. 
Through this procedure it is not necessary 
for airmen and aircraft to pass two examina- 
tions, the one Federal, and the other state. 


Generally speaking, the pilot and ship that 
carries a certain class of license issued by 
Federal authority will be issued a similar 
license by the Commission authorizing the 
holder to perform the same service intrastate 
in North Dakota as is permitted by the hold- 
ers of Federal license interstate. 

Notice has been sent to all those interested 
in aviation, either in a financial way or as 
operators, or both, that they will be given a 
reasonable time in which to comply with the 
law and the rules of the Commission. A 
number of planes and pilots have already 
been licensed. 


Ohio 


Voters Reject Rate Ordinance 


AS a result of a primary election on Tues- 
day, August 14th, Columbus citizens de- 
feated a proposal by the Columbus gas com- 
panies for a 53-cent rate ordinance. The 
city was expected to be without an estab- 
lished rate for gas after September 12th, the 
date on which the former ordinance was to 


have expired. Mr. E. M. Tharp, company 
representative, denied that the companies 
would seek a 75-cent rate from the Public 
Utilities Commission. He stated that he 
doubted very much whether the companies 
would even go before the Commission for a 
rate. 

John M. Lewis, who was the only mem- 
ber of the council to oppose the 53-cent ordi- 
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nance, said that he was “very much pleased” 
with the outcome of the primary. 

“T am willing to go as high as the 48-cent 
rate set by Federal Judge Hough in the rate 
case,” he is reported to have stated. “The 
council should pass a 48-cent rate ordinance 
immediately and submit it to the voters in 
November.” 

The companies have signified their willing- 


ness to agree to a proposed 50-60-65-cent 
sliding scale. Both Councilman Worley and 
Councilman Zimpfer expressed the opinion 
that the voters had made a mistake in re- 
jecting the ordinance. The companies were 
expected to make the next move in the sit- 
uation. Mr. Tharp stated that the companies 
would probably reopen negotiations with the 
council very soon. 


Pennsylvania 


Appeal from Commission Order 
in Bus Case 


A* appeal was filed by the Allegheny Val- 
ley Motor Coach Company on July 25th 
from the action of the Public Service Com- 
mission in granting certificates of public con- 
venience and necessity to the Pennsylvania 
General Transit, a Pennsylvania Railroad 
subsidiary, and to the Pittsburgh Motor Com- 
pany, a subsidiary of the Pittsburgh Railway 
Company, while denying a certificate to the 
Allegheny Company. 

The appellant company relates in its peti- 
tion that its applications were refused on the 


grounds that the Allegheny Valley Company 
was a subsidiary of the Allegheny Valley 
Street Railway Company which has been pro- 
tected by the Commission orders by limita- 
tions on service to be rendered by the two 
other bus concerns. As a matter of fact, the 
petition alleges, the Allegheny Valley Motor 
Coach Company has no connection with the 
railway company 

The from wont Valley Motor Coach Com- 
pany contends that the Commission over- 
looked “the rights of the public for whose 
benefits the Commission is created,” and took 
into consideration “only the rights of vested 
interests.” The appeal may possibly involve 
the railroads as well as their subsidiaries. 


Virginia 


Water Power Development 
at Goshen Pass 


HOSE who object to the construction of a 

dam for water power at Goshen Pass in 
Rockbridge county may purchase the prop- 
erty for park purposes, it is stated by Floyd 
W. King, executive vice-president of the Vir- 
ginia Public Service Company. This, he says, 
would be the fair procedure, as the property 
is valuable for only two purposes—water 
power and scenery. If used for water power 
purposes, the owners will be paid for it. If 
used or reserved for scenery, he contends, 
the owners should be paid for it by those 
who want it for that purpose. 

The State Corporation Commission has re- 
cently decided that it is without jurisdiction 
to grant or refuse a license for the proposed 
erection of a dam and water power project, 
since the streams involved are not “waters of 
the state” as defined by the Water Power 
Act. This apparently leaves the matter of 
construction up to the power company. 

In a statement on August 6th Mr. 
said : 

“We, therefore, make the following pro- 
posal, for the carrying out of which we will 


King 


contract with any responsible person or per- 
sons opposing the project who are financially 
able to undertake the obligations involved: 

“1. We will take steps to close our existing 
options before they expire. 

“2. We will proceed to acquire such other 
rights and lands as may be necessary to a 
completion of the project. 

“3. We will defer building operations un- 
til October 1, 1929. 

“4. At any time prior to October 1, 1929, 
we will turn over all the lands and rights i in- 
volved in the project that we may then own, 
upon payment to us of only 90 per cent of 
the actual expenditures made by us up to that 
time in connection with the project (estimat- 
ed at approximately $300,000), provided all 
such lands are deeded to the state for public 
use as a park, and never to be used for water 
power purposes. 

“If this suggestion is not acted upon, we 
will feel that further opposition is unwar- 
ranted, and unworthy to be considered as an 
element to retard the development of one of 
the state’s resources. If this company makes 
the proposed development, the public has our 
assurance that every reasonable effort will be 
made to preserve the scenic and sentimental 
associations of the pass.” 
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ILLINOIS COMMERCE COMMISSION. 


BALABAN & KATZ CORPORATION et al. 


v. 
COMMONWEALTH EDISON COMPANY. 
[No. 17738.] 


Rates — Minimum charge — Purpose. 

1. A minimum charge does not purport to represent in any way 
the actual worth or cost of service but is merely a provision to enable 
some revenue to be obtained from a customer who uses less than his 
normal consumption, in order to cover some of the fixed charges upon 
the utility plant held in readiness for such service, p. 310. 

Discrimination — Peak and off-peak electric service. 

2. While a rate schedule designed to recognize more generally a 
distinction between off-peak demands and peak period demands, making 
a lower rate for the former demands available to a larger group of 
consumers, might have merit, it does not follow that a rate failing to 
do so is necessarily discriminatory or illegal, nor does it follow that 
a rate is discriminatory because it sets a definite point or ratio of 
peak to off-peak demands, recognizing the distinction on one side of that 
point and not recognizing it on the other, p. 311. 

Rates — Electricity — Unitary value. 

3. It is not practical to require that all rate schedules previde 
for the sale of electricity at a rate that accurately reflects the “unitary 
value” of that energy in all cases, p. 311. 

Rates — Electricity — Off-peak schedules — Managerial discretion. 

4. The exact point at which a ratio is to be fixed between off-peak 
period demands and permissible peak period demands in order to limit 
a schedule to those who are, in practical operation, off-peak customers, 
is a matter which involves the exercise of managerial judgment and will 
not be disturbed by the Commission unless the ratio fixed appears on 
the record to be unreasonable, unjust, and discriminatory, p. 311. 


[April 24, 1929.] 


Comptaint of theatre operators against certain electric rates; 
dismissed. 


By the Commission: On October 13, 1927 a complaint in 
the above matter was filed by the Balaban & Katz Corporation 
and the Lubliner & Trinz Theatres, Incorporated. An answer 
was filed by the Commonwealth Edison Company on October 
29, 1927. On March 13, 1928, a first amended complaint was 
filed by the said petitioners in substitution for its original com- 
P.U.R.1929D. 20 
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plaint, and on April 18, 1928, an answer to the amended com- 
plaint was filed by the Commonwealth Edison Company. On 
April 25, 1928, the said complainants filed the second amended 
complaint in substitution for the complaints previously filed and 
an answer to the said second amended complaint was filed by 
the Commonwealth Edison Company on May 11, 1928. Hear- 
ings in the matter were held at the offices of the Commission in 
Chicago on January 11, 1928, and on May 16, 1928. At each 
of the said hearings the complainants and the respondent were 
represented by counsel. Subsequently briefs were filed by the 
complainants and by the respondent. 

The evidence shows that the complainants, the Balaban & 
Katz Corporation and the Lubliner & Trinz Theatres, Incor- 
porated, own and operate a number of theatres in the city of 
Chicago, that in the operation of the said theatres they require 
considerable quantities of electric energy and that electric service 
is rendered to the complainants’ theatres by the Commonwealth 
Edison Company, respondent herein. The said Commonwealth 
Edison Company is a public utility subject to the jurisdiction of 
this Commission and is engaged, among other things, in the 
rendering of electric service generally throughout the territory 
comprising the city of Chicago. 

The complaints in this case, and the issues that have developed 
in the course of proceedings thereon, relate to certain rates of 
the Commonwealth Edison Company now on file with this Com- 
mission, and particularly as to the terms and conditions under 
which consumers may obtain service under the various rates. 

The rates directly involved in this proceeding are as follows: 

First, “Rate C—large light and power service, alternating 
current, low tension.” This rate was originally filed in 1923, 
but on April 12, 1927, during the pendency of these proceedings, 
was refiled with certain reductions, which, however, do not affect 
the issues in this case. The said schedule as now on file is desig- 
nated as Ill. C. C. 2, First Revised Sheet 5 and Original Sheet 
BA. 

Second, “Rider No. 6. Guarantee by customer of minimum 
peyment, alternating current, Rate C.” 

Third, “Rate C, large light and power service, limited hour 
P.U.R.1929D. 
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service—alternating current—low tension.” This schedule was 
filed in 1923 and has not been changed during the proceeding 
in this case and is still effective. It is designated as Ill. C. C. 2, 
Original Sheets No. 7 and No. 8. 

All of the foregoing schedules are intended to cover service 
to commercial and industrial consumers of large size. It is the 
established practice that certain contracts for electric service 
based upon the aforesaid schedules are entered into between the 
customer and the utility company, and throughout the procced- 
ing in this case there is some confusion caused by the fact that 
the contracts are often referred to as the rate schedules. 

A customer taking service under the first mentioned of the 
foregoing rates signs a contract that is referred to in the proceed- 
ing, and will be referred to hereafter in this order, as the C-1 
Contract. Rate C, first above referred to, sets forth a demand 
charge and an energy charge. The demand charge is stated on 
both a monthly and a yearly basis. The C-1 Contract, unless 
modified, sets forth the demand charge on the monthly basis only 
and under that contract the demand charge for each month is 
based upon the maximum demand of the consumer for that 
month and the charge is $2 per kilowatt per month. This con- 
tract carries a minimum charge of not less than $50, being $2 
per kilowatt reckoned upon 25 kilowatts. 

Rider No. 6 applies to the C-1 Contract and has the effect 
of modifying the contract in such manner that the demand charge 
will be upon a yearly basis, provision for which is made in Rate 
C, first above referred to. This rider makes the contract more 
favorable to a customer who has a reasonable constant maximum 
demand from month to month. Under that rider the demand 
charge for each month, instead of being based upon the maximum 
demand for that particular month, is based upon the highest 
monthly maximum demand recorded up to and including the 
current month of the yearly period. The demand charge, under 
the C-1 Contract with Rider No. 6 attached, is $2 per kilowatt 
for the first 200 kilowatts of demand, $1.50 per kilowatt for the 
next 800 kilowatts, and $1.40 per kilowatt for the excess over 


1,000 kilowatts per month. Where Rider No. 6 is attached to 
P.U.R.1929D. 
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the C-1 Contract the minimum bill is increased to $400 per 
month, being $2 per kilowatt reckoned upon 200 kilowatts. 

Customers who take service under the third of the above men- 
tioned rates enter into a contract referred to in the record, and 
which will be hereafter referred to in this order, as the C-3 Con- 
tract. The C-3 Contract is designed for customers who can limit 
their demand during the peak period of the utility company’s 
load to 10 per cent of their maximum demand during the off- 
peak period of the respondent’s load. 

The peak period aforesaid is defined by Ill. C. C. 2, Original 
Sheet No. 7 as follows: 

“The ‘peak period’ is defined as the period of time between 
the hours of 4:00 p. m. and 8:30 p. m. of each day (except Sun- 
days, Thanksgiving Day, Christmas Day, and New Year’s Day) 
in the calendar months of November, December, and January, 
and between the hours of 4:30 p. m. and 8:30 p. m. of each day 
(except Sundays) in the calendar month of February. All 
other time is referred to as the ‘off-peak period.’ ” 

The application of the C-3 Contract is limited by the terms 
of Ill. C. C. 2, Original Sheet No. 7 as follows: 

“Available for any customer using the company’s standard 
service, where the customer shall demonstrate to the satisfaction 
of the company that his hours of work and the character of his 
business are such as to enable him to meet the requirements 
hereof, and where the customer agrees (1) that the company 
shall not be required to supply electricity at any time during the 
peak period (as hereinafter defined) in excess of 10 per cent of 
the highest monthly maximum demand recorded under the con- 
tract in the off-peak period (as hereinafter defined) during the 
last preceding twelve months, and (2) that the company may cut 
off the customer’s supply in excess of such amount at any time 
during said peak period, and also at any time during the inter- 
val between 4:30 p. m. and 8:30 p. m. of each day (except Sun- 
days) in the calendar month of October.” 

The said Ill. C. C. 2, Original Sheet No. 7, contains further 
provisions as follows: 

Change of rate if peak demand is excessive-—“If the customer 


shall upon three different days in any month during any peak 
P.U.R.1929D. 
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period use electricity in excess of 25 per cent of the highest of 
the monthly maximum demands recorded hereunder during the 
off-peak period in the last preceding twelve months, then the 
customer shall no longer be entitled to the foregoing rates, but 
shall pay for such month and for each of the subsequent months 
during the unexpired portion of the term hereof, for electric 
service furnished at said premises, at the company’s regular 
rate ‘C’ (including demand, energy, and minimum charges) 
for large light and power service—alternating current, low ten- 
sion. All provisions of the company’s standard form of contract 
for such new rate (a copy of which shall be furnished to the 
customer) shall supersede the provisions of this contract.” 

Minimum charge.—“The customer must agree to pay for each 
month an off-peak demand charge of not less than $35 (being 
$1.40 per kilowatt reckoned upon 25 kilowatts), and must also 
agree that his total payments for each year of the contract term 
(not including any of the payments on account of the peak de- 
mand charge) shall be not less than an amount found by mul- 
tiplying $20 by the number of kilowatts in the customer’s high- 
est monthly maximum demand in such year, and if at the end 
of any year it appears that such total payments for such year are 
less than the amount so found, then the customer shall, upon 
the company’s rendering a bill, promptly pay the difference.” 

The demand charges under the C-3 Contract are more favor- 
able to the consumer than the like charges either under the C-1 
Contract or the C-1 Contract with Rider No. 6 attached. These 
charges are as follows: 

Off-peak demand charge.—“$1.40 per month per kilowatt for 
the first 25 kilowatts of the maximum demand in the off-peak 
period of the month. 75 cents per month per kilowatt for the 
excess, if any, of the maximum demand in the off-peak period of 
the month over 25 kilowatts.” 

Peak Demand Charge.—(In addition to the foregoing, in case 
of service during peak period.) “60 cents per month per kilo- 
watt for the first 25 kilowatts of the number of kilowatts consti- 
tuting the basis for the peak demand charge for the month, ascer- 
tained in the manner hereinafter provided. $1.25 per month 


per kilowatt for the excess, if any, over 25 kilowatts, of the 
P.U.R.1929D. 
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number of kilowatts constituting the basis for the peak demand 
charge for the month.” 

So far as this record shows the Commonwealth Edison Com- 
pany has adhered strictly to its established rate schedules and to 
the terms, conditions, and limitations thereof in the rendering of 
all service to the complainants, and all charges made to the com- 
plainants for electric service have been strictly in accordance with 
the provisions of these schedules. 

[1] The representations and arguments made in connection 
with this complaint cover a rather wide field. In a general way 
the allegations of discrimination seem to be based upon the lim- 
itations made by the respondent in respect to the application of 
the C-3 Contract and Rider No. 6 to the C-1 Contract. There are 
also certain allegations in respect to the minimum charge rate of 
$20 per kilowatt per year in the C-3 Contract but these latter 
appear to be based upon a misconception of the nature of the 
minimum charge. A minimum charge does not purport to repre- 
sent in any way the actual worth or cost of service but is merely 
a provision to enable some revenue to be obtained from a customer 
who uses less than his normal consumption of electricity, in order 
to cover some of the fixed charges upon the utility plant and 
equipment necessarily held in readiness to serve the customer. It 
is in no sense an indication that electricity can be furnished 
profitably at such a figure. 

Reference is made, to a large extent by way of illustration, to 
the actual case presented by the so-called Uptown Theatre of the 
Balaban & Katz Corporation. This building and electric load 
appears to be typical of the various other services involved in this 
complaint here under consideration. The electric demands of the 
Uptown Theatre are such, in respect to the off-peak and on-peak 
periods and in respect to fluctuations in load, that under the 
limitations set forth in the rate schedule the C-3 Contract is not 
available, and Rider No. 6 to the C-1 Contract would not be 
advantageous to the customer as that rider is now limited. This 
theatre, therefore, is served under the straight C-1 Contract. 
It appears, however, that the off-peak period demands of the 
theatre considerably exceed the peak period demands, in other 
P.U.R.1929D. 
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words this theatre requires its largest quantities of energy and 
makes its heaviest demand on respondent’s facilities at times 
when those facilities are not carrying their maximum load. 

The contentions in respect to Rider No. 6 appear to be directed 
largely to the determination of the customer’s demand charge 
and, in effect, amount to a proposal to determine the demand 
charge under the provisions of the straight C-1 Contract and to 
make the billing at the rates set forth in Rider No. 6. Rider No. 
6, as hereinbefore stated, is intended to provide for a customer 
having a fairly constant demand, and there appears to be no 
justification for applying the rates set forth in Rider No. 6 to 
demands determined under the straight C-1 Contract. Neither 
does there appear to be any injustice or discrimination in thus 
permitting a different rate for a fairly constant demand than for 
a demand which may vary at times over a rather wide range. 

The contention in respect to the application of the C-3 Con- 
tract to the Uptown Theatre appears to be based primarily upon 
the proposition thus stated by the complainant in its reply brief: 
“every kilowatt of off-peak period demand of every customer in 
excess of such customer’s peak period demand possesses a uni- 
tary value wholly independent of the percentage of such cus- 
tomer’s peak to off-peak demand.” 

The complaint, therefore, argues that the limitation of the C-3 
Contract hereinbefore set forth in respect to restricting the cus- 
tomer’s demand during the peak period to 10 per cent of the 
maximum demand during the off-peak period and the automatic 
withdrawal of C-3 Contract or rate where the peak period de- 
mand on any three days in a month exceeds 25 per cent of the 
maximum off-peak period demand is unwarranted and is dis- 
criminatory. In other words, it is represented that customers 
should have relatively the same advantage, in respect to off-peak 
period demands, whether the ratio above referred to is 10 per 
cent, 25 per cent, 30 per cent, or some other ratio. 

[2-4] A rate schedule designed thus to recognize more gen- 
erally a distinction between off-peak period demands and on-peak 
period demands, and to make a lower rate for the off-peak de- 
mands available to a larger group of consumers, might have merit. 


It does not follow, however, that a rate that fails to do this is 
P.U.R.1929D. 
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necessarily discriminatory or illegal, nor does it follow that a 
rate is discriminatory because it sets a definite point or ratio of 
peak to off-peak demands, and recognizes the foregoing distinc- 
tion on one side of that point and does not recognize it on the 
other. It is not practical to require that all rate schedules pro- 
vide for the sale of electricity at a rate that accurately reflects the 
“unitary value” of that energy in all cases. The respondent has 
filed a rate for this service that is in the nature of an off-peak rate, 
frankly designed to encourage the consumption of electricity 
during the so-called off peak periods and, for that purpose, so 
limited as to be only applicable to customers whose off-peak 
period demands constitute the great bulk of their total demands. 
Necessarily a definite ratio has been fixed between off-peak period 
demands and permissible peak period demands in order effectual- 
ly to limit the schedule to those who are, in practical operation, 
off-peak period customers. The exact point at which this ratio 
is fixed necessarily involves the exercise of judgment. It cannot 
be determined with mathematical exactness. There has been no 
adequate reason shown, and probably none can be shown, why the 
ratios above referred to should be 10 per cent and 25 per cent 
rather than 11 per cent and 26 per cent or some other figure. To 
make the rate serve its avowed purpose it is necessary to fix a 
definite limitation at some point. The points of limitation 
selected by the respondent are not, so far as this record shows, 
unreasonable or arbitrary, but are clearly related to the general 
purpose of the rate, and under these circumstances the determina- 
tion of these points of limitation must be regarded as a proper 
exercise of managerial judgment on the part of the utility com- 
pany. 

Rates of the general character of those set forth in the C-3 
Contract have been frequently before this and other Commissions 
and it appears to be well settled that such type of rates are not, 
of their nature, discriminatory or illegal. As a matter of fact 
the particular rate herein under discussion has been before this 
Commission in two former cases, namely, Goldschmidt v. Com- 
monwealth Edison Co. (Ill.) Docket Case No. 9589, P.U.R. 
1921E, 224 and Western Pipe & Steel Co. v. Commonweslth 


Edison Co. Docket Case No. 13,690, P.U.R.1924E, 150. In 
P.U.R.1929D. 
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both of these cases this particular rate has been treated as a just 
and reasonable and nondiscriminatory rate. 

Therefore, while there may be other forms of rate schedules 
that to the complainant may appear more desirable than those 
now made effective by the Commonwealth Edison Company, the 
fact remains that the rate structure of a utility company involves 
many matters properly to be determined by the exercise of judg- 
ment on the part of the business management of the utility, and 
such exercise of judgment should be set aside by this Commission 
only when the existing rate schedules are shown to be either un- 
just, unreasonable, or discriminatory. It does not appear that 
the rate structure of the Commonwealth Edison Company, as 
disclosed by this record, is unjust, unreasonable, or discrimina- 
tory, either through its alleged failure to give full recognition to 
a possible difference in unitary value between on-peak period de- 
mands and off-peak period demands, or for another reason. 

The Commission having considered the record herein finds 
that all of the charges for electric service rendered by the Com- 
monwealth Edison Company to the Balaban & Katz Corporation 
and the Lubliner & Trinz Theatres, Incorporated, complainants 
in this case, have been made strictly in accordance with the rate 
schedules of the said Commonwealth Edison Company on file 
with this Commission and legally applicable to such service at 
the time the service was rendered, and that the said Common- 
wealth Edison Company, in the application of the said rates, and 
in the application of the rules, limitations, and requirements filed 
with the said rate schedules, has proceeded, in respect to the said 
complainants, impartially and without discrimination in accord- 
ance with its legal schedule of rates. 

The Commission further finds that the said rate schedules, in 
so far as they have been brought in issue in this case, are just and 
reasonable and not discriminatory, and in particular the rates 
hereinbefore referred to in this order as the C-1 Contract, Rider 
No. 6 and the C-3 Contract are just and reasonable and nondis- 
criminatory and that the rules, requirements, and limitations set 
forth in the said rate schedules in respect to the aforesaid C-1 


Contract, Rider No. 6 and C-3 Contract are just and reasonable 
P.U.R.1929D. 
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and nondiscriminatory within the meaning of “An Act Concern- 
ing Public Utilities.” 

The Commission further finds that the evidence in this case 
does not establish or sustain the contentions of the complaint in 
respect to alleged discrimination and that the said complaint 
should be dismissed. 

It is therefore ordered that the complaint of the Balaban & 
Katz Corporation and the Lubliner & Trinz Theatres, Incorpo- 
rated, filed on October 13, 1927, in Docket Case No. 17738, be, 
and the same is hereby, dismissed. 





INDIANA PUBLIC SERVICE COMMISSION. 


GRANT A. KARNS et al. 
v 


INDIANAPOLIS STREET RAILWAY COMPANY. 
[No. 9500.] 


Service — Street railway — Skip-stop system — Referendum. 
A street railway company was permitted to obtain a referendum 
from its patrons by submitting printed forms for filling out in an 
effort to determine their attitude towards a proposed skip-stop plan. 


[April 12, 1929.] 


Proposat of a referendum on skip-stop plan of street car 
operation ; referendum approved. 


Ellis, Commissioner: On December 8, 1928, P.U.R.1929B, 
161, the Public Service Commission of Indiana approved an 
order in the above entitled cause including the following pro- 
vision : 

“Tt is further ordered, that the Indianapolis Street Railway 
Company be and it is directed to prepare and submit to this 
Commission in writing within thirty days, a skip-stop plan for 
operation on the East Washington street line and such other 
proposals as the company may have to offer for the speeding up 
of this service.” 

The company was unable to submit its proposal within thirty 
days period and extension of time was granted by the Com- 


mission. 
P.U.R.1929D. 
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On April 6, 1929, the Commission received the following let- 
ter relative to this matter: 

“April 6, 1929, Public Service Commission of Indiana, Indian- 
apolis, Indiana—Attention of Commissioner Ellis—Gentlemen : 
The superintendent and other officers of the Indianapolis Street 
Railway Company have given considerable attention to traftic 
on East Washington street, and are of the opinion that a suitable 
skip-stop schedule should be put into effect on East Washington 
street, and suggest that before doing so they give to the patrons 
on East Washington street an opportunity to vote on the plans 
which the street railway company proposes. For your con- 
sideration and approval, I herewith hand you a copy of the pro- 
posed plan and method. Respectfully yours, 

D. E. Watson, Attorney for Indian- 
apolis Street Railway Company.” 

Accompanying the letter of the company was a proposed form 
to be submitted to patrons of the East Washington street line 
with a view of determining their attitude toward the skip-stop 
plan. This form prepared by the company is as follows: 

“DO YOU WANT 
SKIP STOPS? 

In the interest of more rapid movement of street cars and 
motor vehicles on East Washington street, it is proposed to adopt 
“Skip Stops,” stopping only at alternate streets. The stops 
would be staggered; that is, in-coming stops and out-going stops 
will alternate. We want to secure the public viewpoint, and 
request you to cast your vote below. Mark an “X” in the square 
to express your choice. 

O I am in favor of skip stop. 
QO I am against skip stop. 

If you care to express your reason for your vote, you may do 
so on the opposite side of this ballot. Sign your name, and hand 
your ballot to the conductor or motorman. 

Indianapolis Street Railway Company.” 

The reason advanced for the filing of the original petition in 
this cause was for speeding up the service of the Street Rail- 
way Company on East Washington street. Due to the limited 
number of patrons who were able to attend the hearing and give 
P.U.R.1929D. 
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their views on this matter, the referendum proposed by the com- 
pany on the skip-stop plan appears desirable. When the results 
of the referendum have been determined the information may 
be submitted to the Commission and all other interested parties. 


Commissioners McCardle, and McIntosh, concur; Commis- 
sioner Singleton, not voting; Commissioner Harmon, absent. 





UNITED STATES CIRCUIT COURT OF APPEALS, 
FIFTH CIRCUIT. 


CITY OF BATON ROUGE et al. 


Vv. 
BATON ROUGE WATERWORKS COMPANY. 
[No. 5503.] 
(30 F. (2d) 895.) 


Courts — Statutory three-judge court — City ordinance. 

1. Provisions of the Federal Judicial Code requiring that a statu- 
tory court composed of three judges should try injunction proceedings 
involving the constitutionality of a state statute are inapplicable to 
situations involving the constitutionality of mere city ordinances, p. 
317. 

Constitutional law — Construction by state court — Rate contract. 

2. The legal effect of a contract purporting to fix rates to which 
a city and a utility are the parties must be determined by the state 
constitution as construed by the state courts, p. 318. 

Constitutional law — Irrevocable rate contract — State Constitution. 

3. A contract between a city and a utility was held void under the 
state Constitution where it attempted to fix rates irrevocably, p. 318. 

Constitutional law — Irrevocable rate contract — Consent decree. 

4. A city and a utility, parties to a contract attempting to fix 
irrevocable rates, cannot avoid the inhibition of the state Constitu- 
tion against such a pact by putting their agreement into the form of 
& consent decree, p. 320. 


[February 25, 1929.] 


Apprat by a city from the order of the United States Dis- 
trict Court granting an interlocutory decree upon suit by a 
waterworks company against the enforcement of a rate contract; 
injunction affirmed. 


Appearances: W. M. Barrow, C. C. Bird, Jr., and H. Payne 
P.U.R.1929D. 
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Breazeale, all of Baton Rouge, for appellants; J. Blanc Monroe 
and Monte M. Lemann, both of New Orleans, and Benjamin B. 
Taylor, Charles Vernon Porter, Jr., Joseph A. Loret, and Lau- 
rence W. Brooks, all of Baton Rouge, for appellee. 

Before Walker and Bryan, Circuit Judges, and Grubb, Dis- 
trict Judge. 


Grubb, District Judge: This is an appeal from the United 
States District Court for the eastern district of Louisiana from 
an order granting an interlocutory injunction restraining the 
city of Baton Rouge from interfering with the assessment and 
collection by appellees of a new schedule of rates, increasing its 
franchise rates for water furnished the city and its inhabitants. 
The appeal is taken under § 129 of the Judicial Code (28 
USCA § 227). 

[1] The appellants rely (1) upon the existence of a contract 
between the city and the appellee, which fixed a schedule of 
rates, which appellants contend are irrevocable; and (2) that, 
if it be held that there are no irrevocable rates fixed by contract, 
the record fails to show that the contract rates are confiscatory. 
The jurisdiction of the District Court is assailed, but only be- 
cause appellants contend that, the contract rates being irrevocable, 
there is no issue of confiscation in the case. If the contract rates 
are not to be considered as controlling, the issue of confiscation 
concededly confers jurisdiction upon the District Court. The 
appellants also contended that the motion for an interlocutory 
injunction was triable only before a court composed of three 
judges. The constitutionality of an ordinance of a municipal 
corporation, and not a statute of the state, being involved, § 266 
of the Judicial Code (28 USCA § 380) did not apply. Dallas 
v. Dallas Teleph. Co. (C. C. A.) 272 Fed. 410, and cases there 
cited. 

On September 4, 1928, the appellee applied to the city to be 
permitted to put in effect a schedule of materially increased 
rates over the existing rates under the contract. On September 
25th, the city refused its request for increased rates on the 
ground that the city had a valid contract with appellee, which 


could not be abrogated by the city or appellee. On November 
P.U.R.1929D. 
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2, 1928, the appellee notified the city that it was putting in 
effect the increased rates, and immediately applied to the Dis- 
trict Court for a temporary restraining order, and for an inter- 
locutory injunction against the city from interfering with the 
assessment and collection of the new rates. The application for 
an interlocutory injunction was later heard and granted by the 
District Judge, and this is the order appealed from. 


[2, 3] 1. The first question upon the merits is whether the 
contract between the city and appellee, in its rate feature, was 
irrevocable as between the parties, even though the rates had 
become confiscatory. The appellants assert its binding force by 
virtue of the terms and effect of the contract itself, and also of 
a consent decree in a cause in the District Court of the United 
States for the eastern district of Louisiana, entitled Baton Rouge 
v. Olinger (unreported). 

The effect of the contract upon the rates fixed by it must be 
determined by the Constitution of Louisiana, as construed by its 
courts. On November 8, 1887, the city of Baton Rouge, by 
ordinance, granted to Smedley & Wood a franchise to build and 
operate a waterworks system to supply the city and its inhabit- 
ants with water, and authorized the use of its streets for such 
purpose for a period of thirty years from the date of the ac- 
ceptance of the ordinance, and it provided for certain rates and 
prices fixed to be charged the city and its inhabitants, with a 
stipulated amount of free water. The ordinance was amended 
February 1, 1888, and, as amended, was accepted by Smedley 
& Wood, and the contract entered into with the city in accord- 
ance with the ordinance on April 14, 1888. 

The Louisiana constitutions of 1879 (article 235), 1898 
(article 263), and 1921 (article 19, § 18) all contain a pro- 
vision to the effect that “the exercise of the police power of the 
state shall never be abridged.” In the case of New Orleans v. 
O’Keefe, 280 Fed. 92, 94, this Court said: 

“The powers of the city of New Orleans to regulate its public 
utilities have but recently been the subject of elaborate investiga- 
tion by the supreme court of Louisiana, the results of which are 
given in an illuminating opinion in the case of State v. New Or- 


leans, 151 La. 24, P.U.R.1922E, 183, 91 So. 533, handed 
P.U.R.1929D. 
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down on March 20, 1922. It is there held that the city of New 
Orleans possesses the full power of the state to regulate the local 
public utilities in its limits. It is further held that under the 
constitution of Louisiana, which forbids an abridgment of the 
police power of the state, the legislature cannot bargain away 
the authority to fix or contract rates for public utilities. This 
has been a provision of the Constitution of Louisiana since 1879. 
It is further held that a municipality, invested with authority 
to grant franchises and fix rates for local public utilities, cannot 
irrevocably surrender, or barter away, its police power in that 
respect, even for a limited term, unless, perhaps, the municipality 
is specifically authorized to make such irrevocable contract by 
the legislature of a state whose Constitution allows it. Here, as 
we have seen, the constitution forbids it.” 

It is clear that this court there held that the Constitution of 
Louisiana, as construed by the supreme court of Louisiana, in 
the case of State v. New Orleans, 151 La. 24, P.U.R.1922K, 
183, 91 So. 533, forbids a municipality, invested with the au- 
thority to grant franchises and fix rates for local public utilities, 
from irrevocably surrendering or bartering away its police power 
by fixing by contract irrevocable rates. Unless the supreme court 
of Louisiana has departed from the principle decided in Black 
v. New Orleans R. & Light Co. 145 La. 180, 82 So. 81, and 
State v. New Orleans, supra, since the decision of the O’Keefe 
Case, supra, the contract between the city of Baton Rouge and 
the appellee, so far as it attempts to fix irrevocable rates, must 
be held void. 

It is contended that the supreme court of Louisiana has so 
departed from its former decisions in the case of Baton Rouge 
Waterworks Co. v. Public Service Commission, 156 La. 539, 
P.U.R.1924E, 594, 595, 597, 606, 100 So. 710. The question 
involved in that case was where the rate-fixing power lay as be- 
tween the Public Service Commission and the city under the 
Louisiana constitution of 1921, and had no reference to the power 
of the city to fix irrevocable rates. It was a “controversy between 
two state agencies—one state-wide, the other purely local,”—as to 
which had the regulatory power, and this depended upon “wheth- 
er the city of Baton Rouge, under its legislative character, was 
P.U.R.1929D. 
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vested with the authority, at the time of the adoption of the Con- 
stitution of 1921 to supervise, regulate, and control the water- 
works system owned and operated by the Baton Rouge Water- 
works Company, and to establish rates and charges for water sup- 
plied and sold to consumers within the city by the said company.” 
The supreme court of Louisiana repeated in its opinion “that 
this power [to make rates] can never be abridged nor irrevocably 
surrendered where there is, as in this state, constitutional in- 
hibition,” and further said, “and it must be understood that we 
express no opinion on the right of the city to make an inviolable 
contract.” 

[4] As the jurisprudence of Louisiana stands as it did, when 
the O’Keefe Case, 280 Fed. 92, was decided by this court, we 
see no reason for departing from it. If the city and appellee 
were prohibited by the Constitution from contracting for irrevo- 
cable rates, it is clear that they could not avoid the inhibition of 
the Constitution by putting their agreement into the form of a 
consent decree. The decree in the case of Baton Rouge v. Olin- 
ger (unreported) was not an adjudication by the court, but an 
embodiment of an agreement of the parties. If the Louisiana 
Constitution stood in the way of an agreement for irrevocable 
rates, it would likewise stand in the way of a compromise decree, 
attempting to sustain such an agreement. Kelley v. Milan, 127 
U. 8S. 139, 32 L. ed. 77, 8 Sup. Ct. Rep. 1101. That courts of 
last resort in states having a similar constitutional provision 
(notably Mississippi) have differently construed it, and that the 
Supreme Court of the United States has followed their construc- 
tion of their own Constitutions, has no bearing on this case, in 
view of the construction we have held has been given it by the 
supreme court of Louisiana. 

2. Without entering into a discussion of the evidence on the 
issue of confiscation, introduced on the hearing of the motion for 
an interlocutory injunction, in detail, we think the District Judge 
correctly ruled that it made out a prima facie case of confiscation, 
and of irreparable injury, for the purpose of the preliminary 
motion, without prejudging that issue as it may be presented 
upon final hearing. 


The decree of the District Court is affirmed. 
P.U.R.1929D. 
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DISTRICT OF COLUMBIA COURT OF APPEALS. 


GENERAL ELECTRIC COMPANY 
v. 
FEDERAL RADIO COMMISSION. 


[Nos. 4870, 4871.] 


PEOPLE OF STATE OF NEW YORK 
v 


FEDERAL RADIO COMMISSION. 
[No. 4880.] 
(— App. D. C. —, 31 F. (2d) 630.) 


Appeal and review — Refusal by the Commission — Radio broad- 
casting. 

1. The refusal of the Radio Commission to renew a broadcasting 
license with a time limitation is a “refusal” within the meaning of an 
act giving the applicant the right of appeal to the court of appeals 
of the District of Columbia in such an event, p. 328. 

Constitutional law — Regulation of radio. 

2. Congress in the exercise of its constitutional powers to regulate 
interstate commerce has power to regulate the use and operation of 
radio broadcasting stations in the United States, p. 328. 

Appeal and review — Presumption favoring Commission — Radio 
broadcasting. 

3. The refusal of the Radio Commission to renew a broadcasting 
license except with a time limitation must be sustained by the appel- 
late court if the restriction is reasonable, p. 328. 

Certificates of convenience and necessity — Evidence of necessity — 
Radio broadcasting. 

4. The refusal of the Radio Commission to renew a broadcasting 
license of a station having a large capital investment and a reputation 
for popularity dating back to the earliest stages of broadcasting, and 
operating within a hundred miles of a population estimated at over 
2,000,000 persons depending on it for broadcasting service, was held 
to be unreasonable and not justified by public convenience and necessity, 
p. 329. 


[February 25, 1929.] 


Appxat by radio broadcasting station operators from an order 
of the Federal Radio Commission refusing a renewal of its 


broadcasting license; reversed and remanded. 
P.U.R.1929D. 21 








322 DISTRICT OF COLUMBIA COURT OF APPEALS. 


Appearances: In No. 4870 Frank J. Hogan, of Washington, 
Stephen H. Philbin, and Charles E. Hughes, both of New York 
city, and John W. Guider, of Washington, for appellant; B. M. 
Webster, Jr., of Washington, and Louis G. Caldwell, of Chicago, 
for appellee; In No. 4871 Henry 8S. Manley, of Delmar, for 
appellant; B. M. Webster, Jr., of Washington, and Louis G. 
Caldwell, of Chicago, for appellee; In No. 4880 John W. Guider 
and Frank J. Hogan, both of Washington, and Charles E. 
Hughes, of New York city, for appellant; Louis G. Caldwell, of 
Chicago, for appellee. 

Before Martin, Chief Justice, and Robb and Van Orsdel, 
Associate Justices. 


Martin, Chief Justice: These appeals are brought under § 
16 of the Radio Act of 1927 (44 Stat. 1169 [47 USCA § 96]), 
for a review of a decision of the Federal Radio Commission 
whereby the Commission refused the application of appellant for 
a renewal of its broadcasting license, dated November 1, 1927, 
for the operation of station WGY, located at Schenectady, New 
York, with permission to use 50 kilowatt power, at a frequency 
of 790 kilocycles, and without limitation as to time of operation. 
The novelty of this subject justifies a preliminary reference to 
the controlling statutes, and also a statement of certain elemen- 
tary facts, drawn in part from the record and in part from com- 
mon knowledge and public history. 


The electric impulses which carry sounds when broadcast pro- 
ceed through the “ether” in waves which move at a distance of 
300,000,000 meters per second. The length of the waves may 
be measured by scientific instruments, likewise the number of 
waves produced each second; the latter measurement is called 


the “frequency” of a station, the former its “wave length.” A 


vast demand is made for the use of the ether for various purposes, 
of which broadcasting is only one. In the present state of the 
art the broadcasting band is limited to frequencies extending 
from 550 to 1,500 kilocycles per second, or, if stated in wave 
lengths, from 545 to 200 meters. It is conceded that, in order 
to avoid interference between stations when broadcasting at the 


same time, there should be a difference of 10 kilocycles between 
P.U.R.1929D. 
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the frequencies respectively employed by them; otherwise they 
will interfere with one another and cannot be clearly distin- 
guished by the receiver. It follows that there are but 96 prac- 
ticable frequencies, or so-called wave channels, employed in broad- 
casting as at present carried on. Six of these channels have 
been set aside for the exclusive use of stations in Canada, with 
the result that only 90 remain for use in the United States. 

It is agreed that certain broadcasting stations, employing high 
power, should be recognized as national, and be given the ex- 
clusive use of appropriate frequency bands, in order to avoid 
interference with one another and with smaller stations; while 
certain other stations, recognized as regional or local, operate 
with less power, and for this reason, and because of relative geo- 
graphical locations, may operate with the same frequency with- 
out serious interference with one another. It is well known that 
the time of day or night which may be allotted to a broadcasting 
station is a factor of importance in its operation. Owing to the 
fact that the sun’s rays absorb the broadcasting waves, there is 
less interference among stations in the daytime than at night. 
The greater audiences, however, listen in to radio programs be- 
tween sundown and midnight, and from September until March, 
and accordingly that period is the most advantageous for 
operation. 

On August 13, 1912, Congress passed “An act to regulate 
radio communication” (37 Stat. 302), which was the first gen- 
eral law upon the subject, and was in force from its date until 
the passage of the Act of 1927. The art of broadcasting, however, 
as now understood, had not then been developed, as appears from 
the following extract from the report of the Senate committee 
upon the bill: 

“The term ‘radio communication’ instead of ‘radio telegraphy’ 
is used throughout the bill, so that its provisions will cover the 
possibility of the commercial development of radio telephony. 
§ 6, p. 14. Experiments have been made here and abroad for 
some years in carrying the human voice on Hertzian waves, but 
with only limited and occasional results. Radio telephony in- 
volves the application of the same principles as are involved in 
inventions to enable apparatus to select and record accurately 
P.U.R.1929D. 
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one message on a given wave length out of a mass of messages on 
various lengths. When this latter result has been attained—an 
unfulfilled promise of some years’ standing—radio telephony will 
quickly follow. The bill is framed to be adjusted to that im- 
provement when it comes, but in the meantime it deals with the 
art as it exists to-day.” Senate Report 698, Sixty-Second Con- 
gress, Second Session, pp. 5, 7. 

The “unfulfilled promise” thus referred to was finally ful- 
filled, and the first broadcasting station in the United States was 
constructed in the year 1920. Other similar stations rapidly 
followed, and, owing to the lack of effective regulation under the 
Act of 1912, a chaotic condition known as the “breakdown of the 
law” ensued, and the usefulness of the art was for the time being 
seriously impaired. 

In order to correct this condition, Congress enacted the Act 
of February 23, 1927, entitled “An act for the regulation of 
radio communications, and for other purposes” (44 Stat. 1162 
[47 USCA § 81 et seq.]) This act, which is yet in force, for- 
bids all radio broadcasting in this country, except under and in 
accordance with a license granted under the provisions of the 
act. For the purposes of the act the United States is divided 
into five zones, the first zone including the state of New York 
and certain other Northeastern states, while the fifth zone in- 
cludes the state of California and certain other western states. 
The act establishes the Federal Radio Commission, with power 
to classify radio stations, to prescribe the nature of the service 
or class of stations, to assign bands of frequencies or wave lengths 
to the various stations or classes of stations, and determine the 
power which each station shall use and the time during which 
it shall operate, to determine the location of classes of stations 
or individual stations, and to make such regulations not incon- 
sistent with law as it may deem necessary to prevent interference 
between stations and to carry out the purposes of the act, pro- 
vided, however, that changes in the wave lengths, authorized 
power, in the character of emitted signals, or in the times of 
operation of any station, shall not be made without the consent 
of the station licensee unless, in the judgment of the Commission, 


such changes will promote public convenience or interest, or will 
P.U.R.1929D. 
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serve public necessity or more fully comply with the provisions 
of the act. The act provides that the licensing authority, if 
public convenience, interest, or necessity will be served thereby, 
subject to the limitations of the act, shall grant to any applicant 
therefor a station license provided for by the act, and that in 
considering applications for licenses, when and in so far as there 
is a demand for the same, the licensing authority shall make such 
a distribution of licenses, bands of frequericy, or wave lengths, 
periods of time for operation, and of power among the different 
states and communities as to give fair, efficient, and equitable 
radio service to each of the same. 

The act provides that no license for the operation of a broad- 
casting station shall be for a longer term than three years, and 
upon the expiration of any license, upon application therefor, a 
renewal of such license may be granted from time to time for a 
term of not to exceed three years; and no renewal of an existing 
station license shall be granted more than thirty days prior to 
the expiration of the original license. The act also provides that 
if upon examination of any application for a station license, or 
for the renewal or modification of such a license, the licensing 
authority shall determine that public interest, convenience, or 
necessity would be served by the granting thereof, it shall author- 
ize the issuance, renewal, or modification thereof in accordance 
with its finding; but if the licensing authority, upon examination 
of any such application, does not reach such decision with respect 
thereto, it shall notify the applicant thereof, and shall fix and 
give notice of a time and place for hearing thereon, and shall 
afford such applicant an opportunity to be heard under such 
rules and regulations as it may prescribe. 

The act also provides that any applicant for the renewal of 
an existing station license, whose application is refused by the 
licensing authority (in this case the Federal Radio Commission) 
shall have the right to appeal from such decision to this court, 
by filing with the court within twenty days after the decision 
complained of is effective, notice in writing of the appeal and of 
the reasons therefor; that the licensing authority shall be notified 
of the appeal by service upon it, prior to the filing thereof, of a 
certified copy of the appeal and of the reasons therefor; and 
P.U.R.1929D. 
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within twenty days after the filing of the appeal the licensing 
authority shall file with the court the papers and evidence pre- 
sented to it upon the original application for a permit or license, 
and a copy of its decision thereon and a full statement in writing 
of the facts and the grounds for the decision as found and given 
by it; that the court may order the taking of additional evidence 
in such manner as it may deem proper; that the court shall hear, 
review, and determine the appeal upon the record and evidence, 
“and may alter or revise the decision appealed from and enter 
such judgment as to it may seem just.” 

By force of an amending act, known as the Davis Act, passed 
March 28, 1928 (45 Stat. 373), it is provided that the people 
of all the zones established by the Act of 1927 “are entitled to 
equality of radio broadcasting service, both of transmission and 
of reception, and in order to provide said equality the licensing 
authority shall as nearly as possible make and maintain an equal 
allocation of broadcasting licenses, or bands of frequency or wave 
lengths, of periods of time for operation, and of station power, 
to each of said zones when and in so far as there are applications 
therefor, and shall make a fair and equitable allocation of 
licenses, wave lengths, time for operation, and station power to 
each of the states, the District of Columbia, the territories and 
possessions of the United States within each zone, according to 
population,” and that “the licensing authority shall carry into 
effect the equality of broadcasting service hereinbefore directed, 
whenever necessary or proper, by granting or refusing licenses 
or renewals of licenses, by changing periods of time for operation, 
and by increasing or decreasing station power, when applica- 
tions are made for licenses or renewals of licenses.” Act Feb. 
23, 1927, § 9, as amended by Act March 28, 1928, § 5 (47 
USCA § 89). 

The General Electric Company was first licensed to operate 
station WGY, on February 4, 1922, under the Act of 1912. The 
license was for three months; the power, 1,500 watts; the fre- 
quency, 832.8 kilocycles, corresponding to a wave length of 360 
meters. Thereafter, during successive periods of three months 
each, the company applied for and was granted renewals of its 


licenses, each for the period of three months. By the renewal 
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of May 21, 1923, it was assigned a frequency of 790 kilocycles, 
which it has had ever since, although at times the same frequency 
has been concurrently used by other licensed stations. The 
station power was gradually advanced by successive renewals 
from 1,500 watts to 50,000 watts, with greater power allowed 
for experimental purposes. On June 1, 1927, the first license 
issued to the company under the Act of 1927 was received by it. 
This license was for the period ending July 31, 1927, and grant- 
ed a frequency of 790 kilocycles, the time to be shared with 
station WHAZ. On September 15, 1927, a renewal license was 
issued to the company for the term ending October 14, 1927, 
frequency 790 kilocycles, power 50,000 watts, time of operation 
to be shared with station WHAZ. On November 1, 1927, a 
similar renewal license was granted the company for the term 
ending December 31, 1927, with the same frequency and power, 
but with unlimited time of operation. 

The licenses issued under the act of 1927 contained the fol- 
lowing term: “This license is issued under and in accordance 
with the Radio Act of 1927, and all of the terms and conditions 
thereof are made a part hereof as though specifically set out in 
full herein.” By certain general orders of the Commission the 
license dated November 1, 1927, was extended until November 
11, 1928, being a period slightly in excess of one year. On 
January 14, 1928, the company filed an application for a re- 
newal of this license. On October 12, 1928, the Commission 
authorized a revision of the allocation of all broadcasting sta- 
tions, to take effect on November 11, 1928. By the terms of 
this revision WGY was granted a frequency of 790 kilocycles 
and power of 50,000 watts as before, subject to the limitation 
that the station was to share this frequency with station KGO, 
Oakland, California, and was not to operate after sunset at the 
latter station. This would require WGY to cease operating at 
the following average times throughout the year, to wit: During 
the month of January, at 8:17 o’clock; February, 8: 48; March, 
9:18; April 9:47; May, 10:17; June, 10:32; July, 10: 28; 
August, 10; September, 9: 16 ; October, 8: 32; November, 8:01; 
December, 7:56. Station KGO, Oakland, California, also be- 
longs to the General Electric Company, and operates with a 
P.U.R.1929D. 
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power of 10,000 watts. The Commission’s order accordingly 
granted a cleared or exclusive channel of 790 kilocycles for the 
use of the two stations, granting KGO full time of operation, 
and WGY limited time at night as aforesaid. Appeals 4870 
and 4871 herein were filed on November 9, 1928. Appeal 4880 
was filed on November 30, 1928. They present the same issue, 
and, while the earlier appeals may have been premature, the last 
appeal conforms to the rules and is regular. 

[1] The appellant rightly contends that the refusal of the 
Commission to renew its license, except as modified with respect 
to the time of operation, amounted to a refusal of a renewal 
within the sense of the Act of 1927; and appellant contests the 
Commission’s action upon a claim (1) that it wrongfully de- 
prives appellant of its property rights by preventing the full 
time operation of station WGY; and (2) that in fact the public 
convenience, interest, and necessity will be served by renewing 
appellant’s former license with unrestricted time of operation, 
and will not be served by the modification aforesaid. 

[2, 3] In respect to appellant’s first contention we may say 
that, under the commerce clause of the Constitution (article 1, 
§ 8, cl. 3), Congress has the power to provide for the reasonable 
regulation of the use and operation of radio stations in this 
country, and to establish agencies such as the Federal Radio 
Commission to give effect to that authority. Without such na- 
tional regulation of radio, a condition of chaos in the air would 
follow, and this peculiar public utility, which possesses such 
incalculable value for the social, economical, and political welfare 
of the people, and for the service of the Government, would be- 
come practically useless. Davis, Law of Radio, p. 71; Zollman, 
Law of the Air, pp. 102, 103. 

Reference is made in appellee’s brief to a decision by Judge 
Wilkerson in White v. Federal Radio Commission, 29 F. (2d) 
113, 114, United States District Court, Chicago, wherein it is 
said: “The construction of plaintiff's plant and its operation 
under the licenses obtained prior to the Act of February 23, 
1927, did not create property rights which may be asserted 
against the regulatory power of the United States, if that power 


is properly exercised.”” The terms and conditions of the various 
P.U.R.1929D. 
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licenses received and enjoyed by appellant as herein recited also 
tend to confirm the view that, if the time limitation imposed by 
the Commission upon WGY be reasonable and such as to serve 
the public convenience, interest, or necessity, the order should 
be sustained ; otherwise, it should be overruled. 

[4] Upon this point, however, we feel that the contention of 
the appellant should be sustained. It appears that station WGY 
represents a large investment of capital, said to be $1,500,000, 
adventured in part during the pioneer stages of broadcasting, 
and that the station has been one of the most important develop- 
ment stations in the country; that through its enterprise im- 
portant and valuable apparatus has been developed, which has 
greatly advanced the art of broadcasting; that it has been one 
of three stations recognized in this country as “development 
broadcasting stations;” and that at present it carries on great 
experimental work of this character in the public interest. It 
appears that within 100 miles of the station there is a very large 
population, both urban and rural, estimated to number more than 
2,000,000 persons, residing in the states of New York, Massa- 
chusetts, Vermont, and New Hampshire, who in large part are 
dependent upon this station for reliable and regular broadcasting 
service, and that, if the station should be silenced during the 
early hours of the evening, as determined by the Commission, 
the general public within this territory would be seriously preju- 
diced. In view of the service to the art hitherto rendered by 
WGY, and still continued by it, with the resulting advantage 
to the public, and in view, also, of the “public convenience, inter- 
est, and necessity” of so great a constituency for full-time opera- 
tion of the station, it appears that the restriction complained of 
is not reasonable and should not be enforced. 

The considerations inducing the action of the Commission are 
fully set out in the record. When the Commission commenced 
its official services under the Act of 1927, and undertook to bring 
order out of the chaos then prevailing in broadcasting, it decided 
that the public convenience, interest, and necessity required that 
not more than 40 of the 90 available broadcasting frequency 
channels should be maintained as cleared channels for the ex- 


clusive use of the high-powered national broadcasting stations, 
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and the the remaining 50 channels should be reserved for regional 
and local broadcasting. Accordingly, under the Davis amend- 
ment of March 28, 1928, the Commission divided the 40 cleared 
channels equally among the five broadcasting zones, allocating 
8 to each zone. In making this allocation the Commission as- 
signed the frequency of 790 kilocycles to station KGO, Oakland, 
California, as a cleared channel for use by it without time limi- 
tation, and assigned the same frequency to station WGY, but 
forbidding its use by the latter in the evening hours after sunset 
at station KGO. 

It is contended in support of this allocation that it is an essen- 
tial part of a general system for the regulation of broadcasting 
throughout the country; that the system was adopted after 
thorough investigation of the situation, with the aid of competent 
radio engineers; and that the granting of a frequency of 790 
kilocyeles to WGY without time limitation would destroy the 
system as a whole, thereby producing great confusion. It is 
argued, also, that such an order would have the result of giving 
the first zone 9 cleared full-time channels, instead of 8, which 
is the number allocated to each of the other zones. 

We have but little information concerning station KGO, ex- 
cept that it operates on a power of 10,000 watts, and that it also 
is owned by the General Electric Company. It must be assumed 
that WGY, operating in the evening with a power of 50,000 
watts, would at certain distances interfere with the broadcasting 
of KGO, with its smaller power. It does not appear, however, 
that this interference would compare in point of public incon- 
venience with that resulting from the silencing of WGY after 
sunset at Oakland, nor that full-time operation in the evening 
by WGY with 790 kilocycles would seriously impair the general 
scheme of allocations otherwise adopted by the Commission. We 
are convinced that the public interest would be enhanced by 
granting full time to the latter station. 

It is the judgment of this court, therefore, that the appellant, 
the General Electric Company, was on November 11, 1928, and 
is now, entitled to receive from the Federal Radio Commission 
a renewal of its license to operate station WGY upon the same 


terms as those contained in the license dated November 1, 1928, 
P.U.R.1929D. 
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to wit, upon 790 kilocycles, with power of 50 kilowatts, and with- 
out time limit for operation, and this cause is remanded to the 
Federal Radio Commission to carry this judgment into effect. 
Costs assessed against appellee. 

Rehearing denied March 9, 1929. 





NEW JERSEY BOARD OF PUBLIC UTILITY COMMISSIONERS. 


RE MIDDLESEX WATER COMPANY. 


Service — Water — Fitness for consumption. 

1. Patrons may properly complain against the quality of the 
water supply, which should be reasonably palatable and free from color 
or odor, regardless of the fact that it may be fit for human consump- 
tion, but whether such condition requires the construction of a new 
transmission line is a debatable question depending upon the relative 
cost of, and the necessity for, the project, p. 333. 

Service — Water — Corrective measure. 

2. The Board refused to vacate a former order directing a water 
company to employ certain corrective measures in the treatment of its 
water supply where the complete result of such measures had not yet 
been tested, and where the demands of the protestants for a new sup- 
ply of water involved the expenditure of large sums of money with the 
prospect of questionable success, p. 333. 


[July 10, 1929.] 


Motion by municipalities to reopen a decision involving the 
complaint by such municipalities against the supply of a water 
company; motion denied. 

Appearances: Frank Bergen for Middlesex Water Company ; 
Wesley Benner for borough of Metuchen; Emil Stremiau for 
borough of Carteret; Henry St. C. Lavin for township of Wood- 
bridge; H. A. Hennessey for Carteret Industrial Association. 


By the Board: This matter is before the Board upon applica- 
tion of the Middlesex Water Company to vacate an order made 
by the Board, July 29, 1926. By the terms of this order 
the Board required the Middlesex Water Company to install a 
transmission pipe line of not less than 24 inches in diameter 
from the terminus of its 20-inch line along Park avenue in 


the vicinity of Oak Tree, by a route to be selected by the 
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company, to a point in Woodbridge approximately at the 
input of its mains leading to Carteret. At the time of making 
this order the testimony indicated that the supply of water 
to Carteret was at times inadequate. The testimony on behalf 
of the representatives of the company likewise indicated that 
there was in general an insufficiency of supply in Carteret and 
vicinity. The company applied for a writ of certiorari to review 
the Board’s findings, as a result of which the order directing 
the company to install the additional transmission pipe line was 
made. The supreme court of this state subsequently affirmed 
the order of the Board. In the meanwhile the company con- 
structed a transmission line from Robinson’s Branch for the 
purpose of increasing the supply of water to Carteret. This 
transmission line was in service at the time of this hearing. 
The testimony in the present application indicates that the 
inadequacy of supply heretofore existing in Carteret has been 
corrected so far as quantity and pressures are concerned by the 
supply from Robinson’s Branch. The municipalities contended, 
however, that the quality of the water was bad. On behalf of 
the municipalities testimony was offered showing that the water 
contained a brownish color and also contained an offensive oily 
taste and odor. These conditions were not constant but were 
frequent enough to form the basis of a protest on the part of 
the municipalities against any modification of the Board’s order 
requiring the construction of the transmission main by way of 
Oak Tree, the contention of the municipalities being that the 
source of supply by means of a transmission main through Oak 
Tree was the Park avenue wells, containing a more palatable 
water for domestic use than that from the Robinson’s Branch, 
with which they were then being served. The company, on its 
part, produced testimony of the chemical analysis of the water 
now being served Carteret by way of Robinson’s Branch to 
demonstrate that the quality of the water was not injurious to 
health but was reasonably fit for human consumption. Numerous 
exhibits showing the chemical analysis made on various occasions 
were offered in evidence. These exhibits, however, showed 
turbidity and the testimony of the chemists indicated the presence 


of unpleasant odor and taste as well as color on some of the 
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occasions at which the tests were made. All of the chemical 
analyses, however, indicated that there was nothing injurious to 
health and in many instances the water was free from the 
objectionable features complained of by the municipalities. The 
company likewise offered numerous exhibits of its own tests 
which were similar in effect to those offered by the State Board 
of Health chemists. 

[1] It is evident that the complaint with relation to the 
quality of the water is properly made; regardless of the fact 
that it may be fit for human consumption, water should be 
reasonably palatable and free from color, but whether this condi- 
tion should require the construction of the transmission line 
from Oak Tree to Carteret, which was designed to increase the 
supply, is a debatable question. The testimony indicates that the 
wells at Park avenue have not an unlimited supply and they are 
already in use for service throughout the other territory of the 
company where the demand of a rapidly growing population is 
great. The adequacy of the supply by way of Robinson’s Branch 
was not questioned except by means of a motion after this case 
had been closed, made on July 27, 1927, wherein the officials of 
the borough of Carteret applied for the opening of the case to 
introduce testimony of the insufficiency of water during the 
middle of June, a number of weeks after the case had been closed. 
This motion will be dealt with later on. 

The testimony indicates that the offensive odor, taste, and 
color present in the water by way of Robinson’s Branch may 
be due to the inadequacy of the coagulating system and methods 
now in use by the company and that this situation may be entirely 
corrected by the adoption of improved methods whereby the 
processes of coagulation and filtering will be entirely completed 
before the water enters the mains. At present it is quite certain 
that the water enters the mains before coagulation is entirely 
completed, resulting in inadequate filtering. This situation, 
during periods of heavy draught upon the supply, produces the 
conditions in the water with respect to which the municipalities 
complain. 

[2] The order made by the Board, which the petitioner seeks 
to vacate, was made after formal hearing and the careful con- 
P.U.R.1929D. 
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sideration of the requirements of the territory to be served. The 
company is under an obligation by its franchise to serve its 
territory with a reasonably adequate supply of water suitable 
for domestic and commercial purposes. The supreme court of 
this state, in affirming the Board’s decision in this matter, found 
that the order was properly granted. The Board is not inclined 
to vacate this order unless the conditions which the order was 
designed to correct have been otherwise reasonably corrected by 
means of another source of supply. On the other hand, the 
municipalities cannot require the company to expend a large 
sum of money for the construction of the transmission main 
provided in the Board’s order of July 29, 1926, (P.U.R.1926E, 
786) if the source of supply by way of Robinson’s Branch is 
adequate and reasonably suitable for domestic and commercial 
purposes. Under these circumstances the Board finds and deter- 
mines that it will not at this time vacate its order of July 29, 
1926 but will await the change in the methods of coagulation 
proposed by the company to ascertain the effect on the quality 
of the water furnished by way of Robinson’s Branch and like- 
wise to ascertain the adequacy of the supply and to learn from 
experience over a period of time, the facts as to continued 
adequacy of the supply itself. 

The motion to reopen the case for further testimony will not 
be granted at this time. It is apparent that there is a tendency 
to a general shortage of water throughout the company’s entire 
system and in fact, in a number of places in northern New 
Jersey, which might not at this time be improved by the con- 
struction of the main by way of Oak Tree. This shortage of 
supply is not peculiar to the Middlesex Water Company, but is 
a factor with which most companies in northern New Jersey are 
at present contending. A determination of the company’s 
application to vacate the order, therefore, will be withheld until 
the company has completed its change in coagulation methods, 
at which time the company may, upon notice, bring in further 
proofs of its effect on the quality of the water by way of Robin- 
son’s Branch and at that time testimony as to the adequacy of 


supply can be furnished by the parties interested. 
P.U.R.1929D. 
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PENNSYLVANIA COMMON PLEAS COURT OF PHILADELPHIA. 


COMMONWEATH OF PENNSYLVANIA EX REL. 
THOMAS J. BALBRIDGE 
v. 
PHILADELPHIA ELECTRIC COMPANY. 


(C. P. No. 4, No. 2766.) 


Public utilities — Right to sell merchandise. 

An electric utility having a corporate charter organizing it “for 
the purpose of supplying light and power by electricity to the public” 
was held to be authorized to sell merchandise incidental to such service 
such as domestic appliances requiring for their operation electric cur- 
rent sold by the company. 


[June 7, 1929.] 


Quo Warranto proceeding instituted by the Attorney Gen- 
eral to question the right of an electric company to sell electric 
merchandise; judgment for the company. 

This case was tried by the court without a jury. 

It is a quo warranto proceeding, wherein the suggestion is 
made that the respondent, the Philadelphia Electric Company, 
has exercised powers and franchises that are not within the 
corporate grant, or incidental or auxiliary thereto. 

A petition was addressed to the Attorney General by ‘the 
Merchant & Evans Company, averring that the sale by the re- 
spondent of certain electrical appliances was not within the 
latter’s corporate powers. The Attorney General permitted 
the use of the name of the Commonwealth. 


Findings of Fact. 


From the pleadings and the proofs we find the facts to be 

as follows: 
1.:The respondent, the Philadelphia Electric Company, is 
a corporation incorporated under the laws of the Commonwealth 
of Pennsylvania on October 27, 1902, for the purpose of “supply- 
ing light, heat, and power by electricity to the public in the 
city and county of Philadelphia, and to such persons, partner- 
ships, and corporations residing therein or adjacent thereto as 


may desire the same.” 
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2. Electricity is a commodity which can only be used 
through the medium of some sort of an appliance and before 
it can be successfully sold prospective customers must necessarily 
be supplied with appliances which in one form or another con- 
sume electricity. 

3. During the entire period of its corporate existence it has 
been the practice of the respondent in common with practically 
all other electric light, heat, and power companies throughout 
the Commonwealth, to merchandise and sell electrical appliances 
as a part and branch of its business incidental to the develop- 
ment of its business generally, and this practice of respondent 
and others has always been considered to be an important and 
essential incident to the continued growth and success of re- 
spondent’s main corporate purpose of supplying electricity to 
the public. 

4. The appliances so merchandised and sold by the respond- 
ent include, inter alia, such devices as vacuum cleaners, washing 
machines, electric refrigerators, curling-irons, heaters, sewing 
machines, hair dryers, heating pads, bread mixers, perculators, 
toasters, grills, waffle irons, dish washers, ranges, fans, and 
radios. 

5. Respondent added electrical refrigerators to its general 
line of appliances more than eleven years ago, and until the 
commencement of the present proceeding the Commonwealth 
never questioned respondent’s corporate right to do so. 

6. Respondent has eleven branch offices or places of business 
in its territory where these appliances are demonstrated and 
offered for sale in connection with the business of selling electric 
current at these branch offices. 

7. These same appliances, including specifically electric re- 
frigerators, are also being continually and generally sold 
throughout the respondent’s territory by the manufacturers there- 
of, as well as by department and other stores in direct competi- 
tion with respondent. 

8. It has been found that the efforts of the respondent in 
popularizing and demonstrating these appliances has resulted in 
a considerable benefit to other distributors and dealers in such 


appliances. 
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9. The volume of merchandising business thus done by re- 
spondent itself amounts to approximately only 5 per cent of 
respondent’s entire business, and the volume of respondent’s 
business in the sale of electric refrigerators amounts to approx- 
imately only 1 per cent of its said entire business. 

10. The primary object of respondent in merchandising elec- 
trical appliances is to stimulate in every proper way a demand 
for the use and consumption of electric current which in turn 
promotes the respondent’s business generally by increasing the 
sale of such current. 

11. An increase in the respondent’s sales of electric current 
is a distinct advantage to the customer because in its final effect 
such increase produces and makes possible a lower energy cost 
rate to the customer. 

12. One of the duties of respondent, essential to its continued 
success in business, is to maintain a thoroughly satisfactory 
service to its customers and the nature of the commodity sold is 
such that this involves from a practical standpoint the main- 
tenance in good condition of the appliances on its lines. 

13. This present action was initiated by the Attorney Gen- 
eral only after the filing with him of a petition for the institution 
of same by Merchant & Evans Company, a private corporation 
engaged in the business of manufacturing and selling a certain 
kind of electric refrigerator which is not one of the kinds sold 
by respondent. 


Discussion. 


The plaintiff correctly states the general propositions of law 
which govern the case: A Pennsylvania corporation cannot 
engage in any business except that expressly authorized by its 
charter, and has no powers except those which are necessary to 
enable it to carry out an express grant. 

Pennsylvania R. Co. v. Canal Comrs., 21 Pa. 9; Re Solar 
Electric Co. 290 Pa. 156, 188 Atl. 845; Re Bangor Electric Co. 
295 Pa. 228, 145 Atl. 128; Article XVI, § 6, Constitution of 
Pennsylvania. 

This being the conceded rule, the problem we face is the 


interpretation of the respondent’s grant. 
P.U.R.1929D. 22 
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This was: That it be incorporated “for the purpose of supply- 
ing heat, light, and power by electricity to the public.” 

This grant was made in 1902 and the phrase used was no 
doubt intended to include, in a general way, all of the con- 
veniences that could be produced by the use of the electric cur- 
rent. The relator’s objections do not raise any question arising 
out of any particular use, but they dispute the right of the 
respondent to do anything more than supply electric current, 
and particularly they dispute its right to engage in merchandis- 
ing the devices needed for converting electricity. 

This interpretation, however, runs counter to the express 
language of the grant, which is not a power to “supply elec- 
tricity,” but certain things produced by electricity. Far from 
preventing the company from dealing in the converting devices 
needed, it would be our inclination to insist that it is part of its 
duty to furnish them to its customers. It is unimportant whether 
the converting device is supplied separately, by means of a sale 
or a bailing and a charge specially made for it, or whether the 
bill rendered the customer for the service includes also the use 
of the converting device. 

A grant very similar to the one before us was passed upon by 
the supreme court in the case of Malone v. Lancaster Gas Light 
& Fuel Co. in 182 Pa. 309, 37 Atl. 932. The company in that 
case, as the name indicates was a gas company. There is a 
close analogy between the supply of heat, light, and power by 
electricity and their supply by means of gas. Both gas and 
electricity are useless until they are converted into some form of 
activity, and for this in both cases mechanical devices are needed. 

In Malone v. Lancaster Gas Light & Fuel Co. supra, the grant 
was “for the purpose of manufacturing and supplying illuminat- 
ing and heating gas.” 

Plaintiff’s counsel is not correct in his brief in saying that 
the company in the case cited “was chartered to supply light and 
heat.” The power was to supply gas. 

If the Lancaster Company had been chartered to supply light 
and heat by means of gas, the analogy of the two charters would 
be complete. Yet, notwithstanding the fact that the express 


words of the Lancaster grant were only “to supply gas,” the 
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supreme court held that it might not only supply gas itself, but 
may zlso incidently deal in such appliances and conveniences 
as will induce new customers to use gas or old ones to use more. 
“Tt is argued for plaintiff,” said Mr. Justice Mitchell, “that the 
charter purpose of the gas company is limited by the words 
manufacturing and supplying illuminating and heating gas,” 
and that nothing can be included which is not a necessary part 
or appliance for manufacturing or supplying. This is too 
narrow and literal a construction, and overlooks the fundamental 
object of the corporation, the manufacture and supply of gas 
to customers for profit. It would be no use to manufacture gas 
if there were not customers to buy, and hence the company may 
fairly supply not only the gas itself, but incidentally such appli- 
ances as will induce new customers to use gas, and old customers 
to use more. 

It is plain that the instant case is much stronger for the 
respondent then the case cited, because in the latter the power 
was to “supply gas,” while here it is to supply certain con- 
veniences “by means of electricity.” As we have pointed out, 
this must include the supply of any device that will be needed to 
turn electricity into the convenience desired. 

It is not wandering too far afield to point out, and it appears 
in the proofs, that in 1902, the industry in which the respondent 
was and still is engaged, was comparatively new. The public 
had not been educated with regard to the multitude of con- 
veniences which the electric current will supply. To furnish the 
housekeeper with the electric current alone would have resulted 
in neither profit to the company nor convenience to the customer. 
What the latter wanted, and what the legislature intended to 
grant when it authorized the respondent to furnish light, heat, 
and power by electricity, was something more than furnishing 
the customer with the end of an insulated copper wire, that he 
did not know how to use, or had not the appliances to use. It 
was intended that he should have and the company should fur- 
nish the conveniences that could be obtained by the use of the 
electric current. 


For these reasons we come to the following 
P.U.R.1929D. 
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Conclusions of Law. 


1. The sale by respondent of electrical refrigerators and other 
electrical appliances is in furtherance of its main corporate 
purpose of “supplying light, heat, and power by electricity to 
the public,” in the territory covered by respondent’s charter. 

2. A verdict and judgment thereon should be entered in favor 
of the respondent. 

The plaintiff’s requests for findings of fact numbered 1, 2, 
and 4 are affirmed, and the facts found as therein stated. 
Request No. 3 is declined. 

The plaintiff’s requests for conclusions of the law numbered 1 
and 2 are affirmed. Those numbered 3 and 4 are refused. 

The prothonotary will notify counsel of the filing of this 
decision, findings and conclusions, and further notify them that 
if exceptions are not filed thereto within thirty days, judgment 
will be entered thereon. 


WISCONSIN RAILROAD COMMISSION, 


RE CHIPPEWA COUNTY TELEPHONE COMPANY. 
[U-3782.] 


Service — Duty to serve — Financial embarrassment — Telephones. 

As long as a public service company continues to render service as 

a public utility it cannot be relieved from the obligations incidental to 

the privileges conferred on such companies, notwithstanding its own 
financial embarrassment. 


[May 29, 1929.] 


Comptaint by a prospective telephone subscriber against the 
alleged failure of the company to extend service; service ordered 
to be extended. 


By the Commission: Informal complaint having been made 
by John Sturner of Holcombe that he has been unable to secure 
telephone service from the Chippewa County Telephone Com- 
pany, a hearing upon motion of the Commission was duly ordered 


and held at Chippewa Falls on December 20, 1928. Larrabee 
P.U.R.1929D. 
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and Larrabee, by O. H. Larrabee, and George Stewart, Manager, 
appeared for the Chippewa County Telephone Company, and 
John Sturner appeared on his own behalf. 

The testimony shows that Mr. Sturner operates a resort on the 
Chippewa river in the southwest quarter of Section 29, Township 
33 North, Range 7 West. The Chippewa County Telephone 
Company has several subscribers in Rusk county in the town in 
which Mr. Sturner’s resort is located, but it has no subscribers 
north of the Chippewa river and west of the Flambeau river, in 
which territory Mr. Sturner’s resort is located. Its nearest sub- 
scriber is located south of the Chippewa river in the southeast 
quarter of Section 33. To serve Mr. Sturner’s resort would in- 
volve an extension of between one-half and three-quarters of a 
rile on County Trunk E to the junction with Mr. Sturner’s lane 
at about the section line between sections 28 and 33. From this 
point, it is something over a mile and a quarter to the Sturner 
resort. 

Mr. Sturner desires to have telephone connection in view of 
the fact that he has as guests business men who have frequent 
occasion to make long distance calls to Milwaukee, Chicago, and 
other points. 

On behalf of the Chippewa County Telephone Company it was 
shown that the Holcombe exchange serves 36 subscribers. Two 
lines run in the general direction of the Sturner resort, one sup- 
plying service to 11 subscribers and the other to 8. The more 
heavily loaded line reaches closer to the Sturner resort. The 
company has indicated its willingness to serve Mr. Sturner, pro- 
vided he will build the entire line necessary to connect his resort 
with the existing line of the company, and urged at the hearing 
that because of its financial condition it has no money wherewith 
to make extensions. It was shown that the company is heavily 
in debt and that the Board of Directors have been obliged to sign 
notes personally in order to obtain the necessary money to keep 
the company going. The manager expressed the opinion that no 
relief from this situation could be obtained by an increase in 
rates because of the loss of patronage which such action would be 
likely to entail. 


Subsequent to the hearing, the question of extending service 
P.U.R.1929D. 
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from the Bruce exchange of the Wisconsin Telephone Company 
was taken up with that company, but the facts developed in this 
correspondence indicate that it would require an extension of 
approximately eight miles. 

The Commission recognizes that the Chippewa County Tele- 
phone Company’s financial situation is far from satisfactory. So 
long as this company continues to render service as a public 
utility, however, it cannot be relieved from the obligations in- 
cident to the privileges conferred on such companies. It is be- 
lieved that the telephone company should extend its lines for the 
service of Mr. Sturner as far on County Trunk E as the junction 
with Mr. Sturner’s lane, provided Mr. Sturner agrees to construct 
and maintain the line from this point to his resort and to deposit 
with the Chippewa County Telephone Company as a payment for 
service in advance an amount equal to three times the annual 
rental for the class of service which he desires. 





COLORADO PUBLIC UTILITIES COMMISSION. 


RE PUBLIC SERVICE COMPANY OF COLORADO. 
{I. & S. No. 115, Decision No. 2248.] 


Discrimination — Unlawful discrimination generally. 

1. Unless discrimination in utility rates is unreasonable it is not 
unlawful, p. 346. 

Discrimination — Low rates to large users. 

2. There is a limit beyond which a public utility should not be 
allowed to go in the making of low rates to large consumers, p. 349. 

Discrimination — Classification in rates — Large users, 

3. The Commission held that the legislature did not intend to pro- 
hibit the making by utilities of reasonable classifications of consumers 
and reasonable differences in rates to such classes to the extent 
of allowing certain large consumers a special rate in order to maintain 
their service, with consequent revenues for the good of all patrons 
generally, p. 350. 

Discrimination — Inadequate return, 

4. If there is no basis for a proper classification in giving a lower 
rate to one consumer than to another in the same class it is an un- 
lawful preference and discrimination, irrespective of the question of 
the return that would be realized if no concession were made, p. 351. 


(Bock, Chairman, dissenting.) 


[May 24, 1929.] 
P.U.R.1929D. 
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Apptication of an electric company for approval of proposed 
changes in power rates; suspension order set aside. 

Appearances: George H. Shaw, Denver, attorney for Public 
Service Company; Barney L. Whatley, Denver, attorney for 
Climax Molybdenum Company; John A. Ewing, Denver, attor- 
ney for Leadville Deep Mines Company; Penrose Mines, Inc., 
Evans-Wallower Lead Company, and the American Smelting & 
Refining Company. 


By the Commission: Public Service Company of Colorado 
made a general overhauling of its power rates for energy served 
to mining companies and others dealing with the products there- 
of. One of the provisions of the new tariff filed reads as fol- 
lows: 

“Special Conditions. When 50 per cent or more of the total 
energy is used for mine unwatering, and/or smelter operations, 
and customer provides suitable submetering, approved by and 
free of cost to the company, the energy charge of the rate sched- 
ule shall be subject to a discount determined as follows: Ten 
per cent of the percentage obtained by dividing the kilowatt 
hours measured by the submetering by the total kilowatt hours 
used.” 

Climax Molybdenum Company, engaged at or near the sum- 
mit of Fremont Pass in the mining of molybdenum, protested 
against said provision in the new tariff. The Commission there- 
upon suspended the tariff and held a hearing thereon. 

The evidence shows that at the present time the company own- 
ing and operating the smelter in Leadville, and two mining com- 
panies, the Leadville Deep Mines Company and Evans-Wallower 
Lead Company, would benefit by the provision in question and 
that a third company, Penrose Mines, Inc., is contemplating 
operations to which also the provision in question would apply. 
Deep Mines Company’s mine is located at a depth of some 1400 
feet below the surface of the ground and covers an area of some 
220 acres. It was once abandoned before the present operations 
began, and it was necessary for the company to spend some 
$460,000 over a period of about two years in pumping water 


out of the mine, before resuming any mining operations proper. 
P.U.R.1929D. 
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At the present time it is pumping 1500 gallons of water per 
minute. Eighty-three per cent of its total energy consumption 
is required for pumping alone. Two hours interruption in 
pumping would flood the pumps and cause great damage. The 
company, in order to continue operations in the future, must, if 
it is to avoid such a heavy outlay as it was compelled to make 
in unwatering the mine some three years ago, continue its pump- 
ing operations irrespective of the price level of the metal markets. 
Other mines which are so situated as to have no substantial 
amount of water or are at a sufficiently high elevation to permit 
of drainage by tunnel, not only do not have the heavy expense 
of pumping but may wholly cease operations during a period 
when metal prices are low. 

The mine of Penrose Mines, Inc., is a large one having for- 
merly been abandoned because of operations becoming unprofit- 
able. It is contemplating an expensive unwatering program so 
as to resume operations in the future. 

There are at the present time only two mine smelters in Col- 
orado. One is situated in Leadville, the center of the district 
in which all of the parties hereto are operating. Another is in 
Durango, which is situated in the extreme southwestern corner 
of the state. If ores are shipped to that smelter, they must be 
shipped over a long, circuitous route leading through northern 
New Mexico, and when refined or smelted the products of the 
smelter must come back over the same route. Many other smel- 
ters formerly in operation in Colorado have ceased operations 
and have been dismantled. It is obvious that if the smelter in 
Leadville cannot operate profitably it will go the route of many 
others, leaving the greater portion of the mining territory in 
Colorado unserved except by the smelter at Durango and another 
situated near Salt Lake City. It is quite a question how many 
of the ores could profitably be shipped to those smelters. 

It is likewise obvious that if the mines having to pump water 
and being called “wet mines” cannot purchase their energy at 
sufficiently low rates, those that are now operating will be com- 
pelled to cease and those that are contemplating resumption of 
operations will abandon their plans therefor. 


While Public Service Company assumed an attitude of neu- 
P.U.R.1929D. 
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trality, its rate engineer took the stand and made what we con- 
sider a prima facie justification of the classification in question. 
He testified in substance that in view of the company’s “past 
history with that class of business,” it was necessary to make the 
classification in order to insure that “these customers could keep 
on operating.” 

There is no contention that the cost of serving the smelter and 
the wet mines is any greater than that of serving the Climax and 
other mines. The load factor and other attributes of the Climax 
Company’s consumption compare favorably with those of the 
companies benefited by the provision. The attorney for the 
Climax Company in opening his brief says: 

“The so-called ‘special conditions’ contained in the schedule 
seem to us to present two questions of major importance. (1) 
May a public utility grant special favors, or rates, or rebates, or 
discounts, or other gratuities, to such of its patrons as it may 
choose to favor? and (2) the service of the utility being the same 
in each instance may it discriminate as between two mining com- 
panies on the sole ground of a physical operating condition found 
in one mine and not in the other ?” 

After reading his brief we understand his contention to be that 
rates may not be made less to one class than to another unless 
there exist differences in conditions affecting the expense or diffi- 
culty of performing the service which fairly justify difference 
in rates. Two statutory provisions found in the Public Utilities 
Act read as follows: 

“Except as in this section otherwise provided, no public utility, 
shall charge, demand, collect, or receive a greater or less or dif- 
ferent compensation for any product or commodity furnished 
or to be furnished, or for any service rendered or to be rendered, 
than the rates, tolls, rentals, and charges applicable to such 
product or commodity or service as specified in its schedules on 
file and in effect at the time, nor shall any such public utility 
refund or remit, directly or indirectly, in any manner or by any 
device, any portion of the rates, tolls, rentals, and charges so 
specified, nor extend to any corporation or person any form of 
contract or agreement or rule or regulation or any facility or 


privilege except such as are regularly and uniformly extended to 
P.U.R.1929D. 
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all corporations and persons; provided, that the Commission may 
by rule or order establish such exceptions from the operation of 
this prohibition as it may consider just and reasonable as to each 
public utility. 

“No public utility shall, as to rates, charges, service, facilities, 
or in any other respect, make or grant any preference or advan- 
tage to any corporation or person or subject any corporation or 
person to any prejudice or disadvantage. No public utility shall 
establish or maintain any unreasonable difference as to rates, 
charges, service, facilities, or in any respect, either between local- 
ities or as between any class of service. The Commission shall 
have the power to determine any question of fact arising under 
this section.” Sections 2928 and 2929, C.L. of Colorado, 1921. 

[1] We find that the utilities acts generally throughout the 
United States, as did the common law, prohibit unreasonable 
or undue discrimination and preference. Unless the discrimina- 
tion or preference is unreasonable, it is not unlawful. The fol- 
lowing are some of the statements found on this subject: 

“Should our investigation have disclosed the proposed classifi- 
cation to be in fact wnduly discriminatory, we would have been 
required to relieve any locality or class of subscribers upon whom 
the burden bore unduly, as the wording of the statute is clear, 
the principle of decision plain, and the Commission’s path of 
duty straight.” Re Chesapeake & P. Teleph. Co. (Md.) P.U.R. 
1920F, 417, 447. 

“Where discriminations are in the interest of the public, and 
benefit the people generally, they are usually favored by the 
courts. The beneficiaries thereof do not come into competition 
with any class of business, and no injustice is done to anyone un- 
less the discrimination increases the cost of the service to the 
public generally; and where the discrimination does not inure to 
the undue advantage of one man in consequence of some injustice 
imposed on another, the same is upheld where not prohibited by 
statute or some rule of public policy.” Guthrie Gas, Light, Fuel 
& Improv. Co. v. Board of Education, 64 Okla. 157, P.U.R. 
1917E, 200, 205, 166 Pac. 128, L.R.A.1918D, 900. 

“This rule requiring those engaged in a ‘public business’ to 


render service to the public without discrimination does not mean 
P.U.R.1929D. 
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a uniformity of rates or prices for services rendered to the public. 
A ‘public business’ cannot be required to charge the same rate for 
services rendered to different classes, or to people differently 
situated. The discrimination that is prohibited must be an 
arbitrary or an unjust discrimination. A mere difference in 
prices for a commodity furnished to different classes would not 
constitute an unjust discrimination. As said by Fletcher on 
Corporations, vol. 7, p. 7815: 

“« . . It is only arbitrary discriminations that are unjust. 
If the difference in rates is based upon a reasonable or fair dif- 
ference in conditions, which equitably and logically justifies a 
different rate, it is not an unjust discrimination. In fact, this 
question of discrimination narrows itself to a determination of 
whether discrimination, conceding it to exist, is just; i. e., based 
on reasonable grounds, or is unjust; i. e., merely arbitrary. There 
is no unjust discrimination if all persons similarly situated af- 
fected by like conditions and subject to like circumstances are 
given the same rate’. 

“Tn other words, one engaged in a ‘public business’ may class- 
ify his customers and charge different rates to persons dissimilar- 
ly situated, or in different classes.” Consumers’ Light & P. Co. 
v. Phipps, 120 Okla. 223, P2U.R.1927C, 216, 220-221, 251 Pac. 
63. 

“The Constitution requires that unjust discriminations, as 
well as excessive charges, by common carriers be prevented.” 
State e rel. Burr v. Jacksonville Terminal Co. 90 Fla. 721, 
P.U.R.1926C, 115, 133, 106 So. 576. 

In Postal Teleg.-Cable Co. v. Associated Press, 228 N. Y. 
370, P.U.R.1920E, 1, 4, 127 N. E. 256, the Justice who wrote 
the opinion stated: 

“T do not mean, of course, that equality must be absolute. 
° » Division into classes is not the same thing as division into 
strata.” 

Of course perfect equality in form or operation cannot be at- 
tained by any scheme of rates. As was said by the New Jersey 
Board of Public Utility Commissioners in Sullivan v. Rockland 
Electric Co. P.U.R.1928B, 201, 203: 

“Tn any revision of rate schedules, especially when such sched- 
P.U.R.1929D. 














348 COLORADO PUBLIC UTILITIES COMMISSION, 


ules effect the consolidation of two or more classes of service into 
one schedule, there may be some customers who suffer prejudice 
thereby, but if this prejudice be not unreasonable and the greatest 
good is afforded to the greatest number, such prejudice should 
not stand in the way of an otherwise desirable form of rate 
schedule.” 

We are at once reminded of the analogy of railroad rates. It 
is fundamental that one of the important considerations entering 
into the making of railroad rates is the value of the service to the 
shipper, which is largely influenced by the value of the articles 
shipped. The Interstate Commerce Commission stated in Hafey 
v. St. Louis & S. F. R. Co. 15 Inters. Com. Rep. 245, 246: 

“An element of importance in the fixing of rates is the value 
of the article shipped, for that affects the value of the service to 
the shipper, and within certain limits it is not only proper but 
necessary that the carrier should consider the value of the article 
offered for transportation.” 

A similar statement is found in Re Rates on Grain, Grain 
Products and Hay, 64 Inters. Com. Rep. 85, 98: 

“Section 1 requires that no more than just and reasonable rates 
for transportation be exacted, and in determining what is just 
and reasonable it has always been recognized that, among other 
factors, not only the cost of the service, but its value to the user, 
must be considered.” 

A number of Commissions have held that irrespective of the 
question of the cost of serving the consumer and the question 
whether his energy is taken during off-peak or on-peak periods, 
one consideration that is important is whether it is necessary to 
make a low rate to large consumers in order to prevent them from 
generating their own energy. It is pointed out that there are 
certain fixed charges which a utility has and that if the large 
customers are lost the remaining consumers will have to bear not 
only all of the fixed charges but also the small profit that the 
utility may earn in serving the large customers; that, therefore, 
the smaller customers, instead of suffering from the lower rates 
to the larger ones, are benefited thereby. We quote briefly from 
some of the cases bearing on this point: 


“We do not now feel that we can abrogate the contract under 
P.U.R.1929D. 
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consideration, due to the almost certain loss of the business which 
would follow the increasing of rates. Inasmuch as this particular 
company at times has consumed more than one third of the entire 
sales of the utility, such a loss would materially affect the opera- 
ating expenses so as to result in necessary increases in rates to 
the remaining consumers. Where such a condition is the result 
of loss of business, the allowance of a rate differential in order 
to retain the same may be justified.” Wisconsin Railroad Com- 
mission in Re Burlington Electric Light & P. Co. P.U.R.1915B, 
117, 133. 

“Tn order to maintain this utility in the most economical way 
it is necessary to give consideration to large users of light and 
power. The ability of such users to install private plants for the 
production of electricity for their own use creates a competitive 
condition that must be reckoned with. . . . If the large busi- 
ness houses and factories of the city were to abandon the existing 
plants and install private ones, the cost to private consumers 
would be greatly increased.” Peck v. Indianapolis Light & Heat 
Co. (Ind.) P.U.R.1916B, 445, 487. 

[2] We appreciate that there is a limit beyond which a public 
utility should not be allowed to go in the making of low rates to 
large consumers and that such a policy could be carried to excess, 
as is stated by the Massachusetts Commission in Consumers v. 
Edison Electric Illuminating Co. P.U.R.1926A, 525, 531: 

“We believe, however, that this policy may be carried to excess 
and when so carried to excess does not result in the lowering of 
the cost to those paying the maximum price.” 

The low rates to large consumers have been called the “addi- 
tional business basis” rates: 

“The Commission has authorized in a number of cases, ‘ad- 
ditional business basis’ rates as a means of securing business 
which would otherwise be lost to the utility. An electric utility 
when once constructed and put in operation has a comparatively 
large proportion of its expenses which are more or less fixed. 
That is, these expenses are independent of the output or its varia- 
tions and depend largely upon the capacity of the plant or the 
investment represented therein. If, then, with an existing invest- 


ment or outlay, additional large consumers can be served who will 
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bear their full share of the output costs and at the same time bear 
a part, at least, of the fixed costs, it will be readily seen that the 
remaining fixed expenses which must be borne by the other con- 
sumers will be lessened. The ‘additional business basis’ rate 
which combines the output and a part of the fixed costs cannot 
be considered unreasonably discriminatory because the other con- 
sumers are not only no worse off than if such business were 
not secured, but the increased output will help to decrease unit 
costs, benefiting all consumers.” Re Coleman-Pound Light & P. 
Co. (Wis.) P.U.R.1920A, 105, 107. 

While in the instant case the contingency sought to be avoided 
may not be the generation of energy by the customers in question, 
the principle is the same whether the customer ceases operation 
or discontinues purchasing from the utility and generates his own 


energy. 

Lower cooking rates have been justified on the ground that un- 
less the rates are made low, other means of cooking will be em- 
ployed. In Devils Lake Steam Laundry v. Otter Tail Power 
Co. P.U.R.1928C, 83, it appears that the utility made a rate of 


4 cents net for kilowatt hour for all current consumed in cooking, 
and that the general lighting rates began with 12.2 cents and 
scaled down to 5.55 cents. The North Dakota Commission ap- 
proved the cooking rate saying at p. 88 of P.U.R.1928C: 

“It was early recognized that power consumers might properly 
constitute another classification and become entitled to a lower 
rate because of the demand and the time the service was required. 
With the advent of the electric stove, a new problem is presented. 
One of the fundamental principles of rate making is that consid- 
eration must be given to the ability of the consumer to pay—or 
in other words what the traffic will bear. It is common knowl- 
edge that few, if any electric stoves would be used if the con- 
sumer was required to pay the general power rate. It has, there- 
fore, become recognized as a principle that a utility is justified 
in taking on a cooking load at a lower rate, provided such rate is 
sufficient to cover fixed costs and some return on the investment.” 

[3] “Of course, it is appreciated that such a classification as 
is attempted here to be made does not rest on any such basis as 


the classification of charitable and public institutions. In mak- 
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ing the latter classification the purpose usually is not to make a 
rate that will insure the getting of business, but merely to be 
generous to certain institutions. It is also clear that doubtless 
it would not be practicable and lawful to attempt further class- 
ification of wet mines and smelters by making various gradations, 
based upon nice distinctions and shades of difference in costs of 
operations, ete. It is quite possible that some mines having to 
pump water could much more easily stand a high rate for energy 
than others. However, in making classifications the rate must 
apply to all in the class without any attempt being made to choose 
and pick from a class.” 

An analogy that might be referred to is that of the so-called 
class legislation. We do not mean to say that the same considera- 
tion and finality should be given to a rate structure as is given 
to a legislative act. But it is doubtless true, as in the case of a 
classification made by the legislature, that “the classification is 
not invalid because not depending on scientific or marked differ- 
ences in things and persons or in their relations, provided it is 
based on a practical distinction.” 12 C. J. 1131. See also 
Imboden v. People, 40 Colo. 142, 187, 90 Pac. 608. 

After careful consideration of the case, we are of the opinion 
in view of the common law, the general statutory and constitu- 
tional provisions of other states and the context of the Public 
Utilities Act of Colorado that the legislature did not intend to 
prohibit the making of reasonable classifications of consumers 
and reasonable differences in rates to the classes. 

[4] “The attorney for Public Service Company stated at the 
hearing that even without allowing a special discount to smelters 
and the so-called wet mines, the company would not be earning 
what it is entitled to earn under the law, and that, therefore, it 
feels that it has a right to make a voluntary concession to certain 
of its customers. With this contention the Commission is unable 
to agree.” If there is no basis for a proper classification, we are 
of the opinion that the giving of a lower rate to one consumer 
than to another in the same class is an unlawful preference and 
discrimination, irrespective of the question of the return that 
would be realized if no concession were made. 

After careful consideration of the evidence the Commission 
P.U.R.1929D. 








352 COLORADO PUBLIC UTILITIES COMMISSION. 


is of the opinion and so finds that the provision in question en- 
titled “special conditions” does not constitute an unreasonable 
and unlawful preference. 

Bock, Commissioner, dissenting: The protest of the Climax 
Company alleges that the so-called “special conditions” contained 
in the proposed schedule would, if they become effective, consti- 
tute an unfair, unreasonable, unlawful, and discriminatory dif- 
ference in rates prejudicial to it and set forth several reasons why 
this discrimination would exist. 

The burden rests upon the Public Service Company to justify 
the “special conditions” in said proposed schedule. It elected, 
however, to take a noncommital and neutral stand in the con- 
troversy, leaving it to the protestants as well as the mining in- 
dustries who benefit by the proposed change, to contest the matter. 

“After the reasonableness of rates as a whole has been deter- 
mined, it becomes necessary to find out what portion of the return 
is to be obtained from the various classes of consumers, if there 
is to be no unlawful discrimination; and this can be learned only 
after a careful analysis of the costs of each class of service.” Vol. 
I, Guiding Principles of Public Service Regulation, by H. C. 
Spurr, p. 62. 

The record is silent as to whether the proposed schedule would 
be a burden upon the so-called dry mining industries as against 
the wet mining industries. The economics of the situation are 
such that if a private utility sells its service to one class of con- 
sumers for less than actual cost of production and delivery, it 
must make good the loss by overcharging other classes of con- 
sumers or go into bankruptcy. Furthermore, any electric sched- 
ule which recognizes only the quantity of current consumed and 
neglects the factors of active connected load and hours, and daily 
use of the connected load, must necessarily fail equitably to dis- 
tribute the costs. Only after the various classes of consumers 
have been graduated in accordance with the cost can there be an 
avoidance of arbitrary discrimination. 

After careful consideration of the evidence, I am of the opin- 
ion that the Public Service Company upon the record made, has 
failed to justify the provision in its schedule entitled “special 
conditions.” 


I am, therefore, constrained to dissent. 
P.U.R.1929D. 
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LOUISIANA PUBLIC SERVICE COMMISSION, 


RICHLAND GAS COMPANY, INCORPORATED 
v. 


RAYVILLE GAS COMPANY, INCORPORATED, et al. 
[No. 1114, Order No. 606.] 


Public utilities — Jurisdiction of the Commission — Commencing 
business. 

The Commission, in the exercise of its general constitutional powers 
to “supervise, govern, regulate, and control” public utility service and 
all matters and things connected therewith, may lawfully require that 
a gas distribution plant shall not engage in public utility business un- 
less and until it has sought and received authority from the Commis- 
sion. 





Commissions — Jurisdiction to prevent construction — Gas utility. 

Statement that the Commission cannot prohibit the laying of pipes, 

mains, and connections or the construction of any physical elements of 

a natural gas plant until such time as the same might be used in public 
utility service, p. 357. 


[May 24, 1929.] 


Comptarint by one gas utility against another; operations 
ordered to cease and desist. 


By the Commission: On December 15, 1928, the Richland 
Gas Company, Inc., filed with this Commission its complaint and 
petition, alleging: 

(1) That on July 20, 1927, the town of Rayville, Louisiana, 
by Ordinance No. 144, granted to one T. L. James, his heirs and 
assigns, a franchise to use the streets, alleys, and public ways of 
said town for the purpose of laying mains and pipes and install- 
ing equipment for the distribution and delivery of gas. 

(2) That the said James accepted the grant and in due course 
assigned the same to complainant; that complainant thereupon 
constructed a suitable plant; filed with this Commission its rates, 
rules, and regulations, and proceeded to distribute, deliver, and 
sell natural gas to domestic and other consumers and was so en- 
gaged at the time of the filing of the complaint herein. 

(3) That complainant entered into contracts for an adequate 


supply of natural gas and that it has invested in its plant de- 
P.U.R.1929D. 23 








354 LOUISIANA PUBLIC SERVICE COMMISSION, 


voted to the sale and distribution of naturai gas in Rayville in 
excess of $80,000; and that the rates contained in the tariff filed 
with the Commission and exacted from natural gas consumers at 
Rayville have not and do not yield a fair return on petitioner’s 
investment, notwithstanding that it is supplying in excess of 75 
per cent of the possible gas consumers in Rayville. 

The complainant then alleges that one J. A. Hale and others, 
pretending to be incorporated and acting under the name and 
style of Rayville Gas Company, Inc., purporting to be acting 
under an alleged franchise granted by the town of Rayville, was 
engaged in constructing a natural gas distributing system in said 
town for the purpose of engaging in the sale and distribution of 
natural gas in competition with petitioner’s established plant, and 
at rates substantially lower than those authorized by this Com- 
mission for petitioner. 

The prayer is for an order requiring the Rayville Gas Com- 
pany, Inc., and all persons pretending to act for it, as well as the 
individuals named, to cease and desist from proceeding with the 
construction of a natural gas plant in the town of Rayville, and 
from “soliciting business and making contracts for the sale of 
gas, or selling gas, in competition with petitioner, or doing any 
other act or thing that will compete or interfere with petitioner 
in the conduct of its business, or impair the public service in 
which it is engaged,” and for such further orders as the Com- 
mission may deem necessary in the premises. 

On the same day, December 15, 1928, the Commission issued a 
rule to the corporation and individuals named as respondents, 
directing them to appear before the Commission at Monroe, on 
January 3, 1929: 

“To show cause, if any you have or can, why an order should 
not be entered by the Louisiana Public Service Commission at a 
session of said Commission ordering and commanding you, the 
said Rayville Gas Company, Inc., and J. A. Hale, J. A. Hemler, 
John McCarthy and J. W. Willis, as incorporators of the said 
Rayville Gas Company, Inc., to cease and desist from the con- 
struction of a natural gas plant and the laying of pipes thereafter 
in the town of Rayville, Louisiana, until such time as you shall 


have secured from the Louisiana Public Service Commission au- 
P.U.R.1929D. 
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thority to engage in the business of transporting, supplying, and 
vending natural gas as a public utility in the aforesaid town of 
Rayville, Louisiana, and for such other and further order or 
orders as the Commission may deem necessary and proper in the 
premises.” 

Pursuant to the rule of the respondents, with their attorneys, 
appeared before the Commission on the date set. Exceptions to 
the jurisdiction of the Commission rationae materiae, and of no 
cause or right of action, and a plea of lis pendens were filed and 
referred to the merits. Under reservation of these exceptions and 
plea respondents then filed their return on the merits. It is un- 
necessary, in our view of the case, to discuss at length this return 
further than to say that it puts at issue all of the substantial 
allegations of the petition; avers that the town of Rayville acted 
within its lawful authority in granting a franchise for the con- 
struction and operation of a natural gas distribution system to 
J. A. Hale and others, from whom respondent acquired its rights, 
and reiterates generally the exceptions previously filed, specific- 
ally denying the authority of this Commission to require persons 
or corporations engaging in the business of a public utility to 
secure from this Commission authority to so operate as a public 
utility as a condition precedent to such operation. 

A petition of intervention in behalf of respondent, signed by 
a number of actual and potential customers was filed. This in- 
tervention, like the return of respondents on the merits, need not 
be considered at this time, the rights of these interveners to pro- 
ceed against any vendor or distributor of natural gas in the town 
of Rayville looking to the prescribing of a reasonable scale of 
rates being specially reserved to them. 

Some evidence was introduced at this hearing; argument was 
heard, and briefs timely filed. 

Thereafter, on February 22, 1929, this Commission issued its 
Order No. 582. Order 582, among other things, directed the re- 
spondents to cease and desist from distributing, vending, selling, 
or delivering natural gas, for compensation, within the town of 
Rayville “until it shall have filed with the Louisiana Public 
Service Commission all of its tariffs, rates, charges, rules and 
regulations and secured the approval of this Commission thereto, 
P.U.R.1929D. 
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and after hearing all parties at interest.” The order further re- 
quired the respondents to appear at a time and place to be fixed 
to show cause why a fine should not be imposed for engaging in 
business as a public utility without having filed tariffs and rates 
with the Commission, in violation of the rules and regulations 
of the Commission. The order dismissed the application of the 
complainant for an order requiring the respondents to cease and 
desist from constructing the physical elements of a natural gas 
plant in Rayville; and, finally, the order provided “That the 
Louisiana Public Service Commission does hereby specifically 
retain jurisdiction of all phases of this proceeding, for the pur- 
pose of determining, after hearing all parties at interest, the 
public convenience and necessity will be served by the operation, 
as a public utility, of Rayville Gas Company, Inc., and as to 
whether authority to the said Rayville Gas Company, Inc., so 
to do shall issue.” 

In response to the first section of Order 582 the Rayville Gas 
Company, Inc., under date of February 16, 1929, purported to 
file with the Commission its tariff, rates, rules, and regulations. 
Over the signature of J. A. Hemler, President of the Rayville 
Gas Company, Inc., the respondent tendered the tariff in ques- 
tion, but with the restriction that “the filing of these rates, rules, 
and regulations are in no sense to be taken or held as an applica- 
tion on the part of this corporation to your Honorable Body for 
permission to engage in the business of furnishing to the inhab- 
itants of Rayville natural gas in accordance with the franchise 
granted by the Mayor and Board of Aldermen to this corpora- 
tion.” 

The Commission declined to accept or receive for filing the 
tariff tendered by the respondent under the restriction noted, and, 
accordingly, on February 22, 1929, rejected the tariff and re- 
turned it to respondent. 

Pursuant to the last quoted section of Order 582 the Commis- 
sion thereupon set the entire matter for further hearing at New 
Orleans on May 14, 1929. All parties at interest, with their 
counsel, appeared. Counsel for the respondent Rayville Gas 
Company, Inc., thereupon read into the record the following 


statement: 
P.U.R.1929D. 
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“The Rayville Gas Company, Inc., through its attorneys, de- 
nies the authority and jurisdiction of this Commission to pass 
upon the question of the public convenience and necessity of an 
additional gas distributing system in the town of Rayville, and 
denies the authority and jurisdiction of the Commission to issue 
or to withhold a permit or certificate to the Rayville Gas Com- 
pany, Inc., to engage in and transact the business of distributing, 
vending, and delivering natural gas in the town of Rayville, and 
denies the authority and jurisdiction of this Commission to in- 
quire into in any way whatever the present or future needs and 
necessity or want of necessity of an additional gas distributing 
system in the town of Rayville. The Rayville Gas Company, 
Ine., is not applying to this Commission and has never applied 
to this Commission for the issuance of a permit or certificate au- 
thorizing it to carry on or engage in the business of distributing 
or vending natural gas in the town of Rayville; is not now apply- 
ing for such a permit or certificate and declines to go into a 
hearing where that question is involved for the reason that the 
Louisiana Public Service Commission is wholly without juris- 
diction in the premises.” 

From the foregoing it will be seen that the reasonableness of 
the natural gas rates of neither petitioner or respondent in the 
town of Rayville is in issue. The only question to be determined, 
at this time, is as to whether the Rayville Gas Company, Inc., or 
any other person or persons, may engage in the business of a 
public utility unless and until authority so to do has been sought 
and procured from this Commission after an appropriate investi- 
gation to determine whether or not the operation of such utility 
is in the public interest. Manifestly, this Commission cannot 
prohibit the laying of pipes, mains, and connections, or the con- 
struction of any of the physical elements of a natural gas plant, 
but the question of whether the owners of such physical proper- 
ties may engage in the public distribution and sale of natural 
gas, in competition with an established plant, admittedly under 
the jurisdiction of this Commission, against whose service or 
rates no protest has been urged, is a most serious question, and 


in the public interest it must be definitely settled. 
P.U.R.1929D. 
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Under the provision of § 4 of Article VI of the Constitution 
of 1921, 

“The power, authority, and duties of the Commission shall 
affect and include all matters and things connected with, concern- 
ing, and growing out of the service to be given or rendered by 
the common carriers and public utilities hereby, or which may 
hereafter be made subject to supervision, regulation, and control 
by the Commission. " 

The same section provides also that “The Commission shall 
have and exercise all necessary power and authority to supervise, 
govern, regulate, and control all common carrier railroads, street 
railroads, . . . gas, . . . and other public utilities in the 
state of Louisiana, and to fix reasonable and just single joint line 
rates, fares, tolls, or charges for the commodities furnished, or 
services rendered by such common carriers or public utilities, 
except as herein otherwise provided.” 

From a reading of these constitutional provisions the Com- 
mission is convinced that not only is it entitled as a matter of 
right to require of persons desiring to engage in the business of 
a public utility that they shall show that the public interest will 
be served by their entrance into the public service field and 
secure appropriate authority from the Commission therefor, but 
in a situation such as the one dealt with here, those persons who 
have previously placed their investments and property at the 
service of the public in any community are entitled to protection 
from competition until their inability or unwillingness to proper- 
ly serve the public has been demonstrated. 

The authorities are agreed that the public is best served in its 
relations with public utilities by adequate and proper supervision 
through the means of regulatory Commissions rather than by 
competition, for, in the absence of unusual conditions, the at- 
tempt of one utility to enter a field already occupied and served 
by another utility of the same kind, results in wasteful and un- 
economic duplication of service, the ratepayers ultimately sus- 
taining the entire burden of this uneconomic process in the shape 
of inferior service and increased charges. 

We quote from Pond on Public Utilities (3rd Edition) § 901, 


“The theory of the regulation of municipal public utilities by 
P.U.R.1929D. 
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the state through such a Commission is to avoid competition, 
which is now generally recognized as a needless economic waste 
and an entirely insufficient method of securing the necessity, 
regulation, and control. Under this method the state through its 
Commission takes the place of competition and furnishes the 
regulation which competition cannot give, and at the same time 
avoids the expense of duplication in the investment and operation 
of competing municipal public utilities.” 

For these reasons it is ordered, that the Rayville Gas Company, 
Inc., its officers, agents, and employees, and all persons associated 
or connected with it, be and they are hereby directed and required 
to cease and desist from vending, transmitting, supplying, or 
delivering natural gas, as a public service, or from in any manner 
engaging in the business of vending, transmitting, supplying, or 
delivering natural gas, as a public service, in the town of Ray- 
ville, Louisiana, unless and until the said Rayville Gas Company, 
Inc., shall have first applied to and secured from the Louisiana 
Public Service Commission authority to so engage in vending, 
transmitting, supplying, and delivering natural gas in the town 
of Rayville, Louisiana. 





ILLINOIS COMMERCE COMMISSION. 


RE KANKAKEE WATER COMPANY. 
[No. 18361.] 


Certificates — Operation prior to regulation — Water utility. 

1. When a water utility, or its predecessor, was incorporated prior 
to the passage of the Public Utilities Act of 1913 and the Illinois Com- 
merce Commission Act of 1921, it is legally entitled to operate in the 
state of Illinois, p. 361. 

Valuation — Real estate — Present value. 

2. Real estate belonging to a water utility was valued at its pres- 
ent value rather than original cost in view of the appreciation of the 
land since its acquisition, p. 363. 

Valuation — Overheads — Percentage allowed — Water utility. 

8. An allowance of 13.5 per cent of the cost to reproduce the 
physical property of a water utility was made for overhead construc- 
tion costs, including such items as preliminary expenses, engineering, 
legal expenses, omissions and contingencies, interest, insurance, and 
taxes during construction, p. 364. 

P.U.R.1929D. 
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Depreciation — Basis — Original cost — Water utility. 
4. Annual accruing depreciation of a water utility property was 
computed on the basis of the original cost of the property in accordance 
with the Commission’s Uniform Classification of Accounts, p. 365. 


Return — Reasonableness — Future prospect of adequacy — Water 
utility. 

5. That fact that current water rates might at some future date 
result in revenues sufficient to pay an adequate return on the property 
involved is not sufficient grounds for denying an increase of rates in 
the present proceeding, p. 366. 

Valuation — Working capital — Water utility. 

6. An allowance of $20,000 was made for working capital, materials, 
and supplies of a water utility having a total rate base of $1,000,000, 
p- 367. 


Depreciation — Annual allowance — Water utility. 
7. An allowance of $8,500 was made for annual depreciation of a 
water utility having a total rate base of $1,000,000, p. 367. 


[April 16, 1929.] 


ArpLicaTIon of a water utility for increased rates; rates 
adjusted. 


By the Commission: On May 24, 1928, the Kankakee Water 
Company filed with the Commission rate schedule Ill. C. C. 5 
in which it is proposed that the rates for water service in Kan- 
kakee, Bradley, and adjoining territory in Kankakee county 
be advanced, and in which it is further proposed that such ad- 
vanced rates become effective on July 1, 1928. The Commis- 
sion under date of June 6, 1928, suspended the said rates until 
October 20, 1928, and subsequently resuspended said rates until 
April 20, 1929. 

The matter first came on for hearing October 9, 1928, at the 
office of the Commission in Chicago. Further hearings were 
held in Springfield November 20, 1928, and January 10, 1929, 
and at Chicago December 12, 1928, and on January 17, Febru- 
ary 14, February 29, and March 14 and 15, 1929. The city of 
Kankakee and the Kankakee Water Company were represented 
by counsel and briefs were filed by counsel for both parties 
hereto. Evidence was received from the company in support 
of the proposed increase in rates and from the city in opposition 
thereto and from the Commission’s accounting and engineering 


staffs. 
P.U.R.1929D. 
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[1] Counsel for the city in their brief questioned the legality 
of the company’s position to ask for an increase in rates, or 
whether it is entitled to operate, own, and manage a water works 
in Kankakee as this company is not incorporated under the laws 
of this state. The record shows that the Illinois Water Com- 
pany, the predecessor of the Kankakee Water Company, was 
incorporated in 1910 under the laws of the state of Maine. 
There is no evidence of record in the case to show that the present 
company is not operating under the charter granted by the 
state of Maine in 1910. Section 28 of the Public Utilities Act 
of 1921, as well as § 28 of the Public Utilities Law approved 
June 30, 1913, provides in part as follows: 

“No franchise, license, permit, or right to own, operate, 
manage, or control any public utility . . . shall be here- 
after granted or transferred to any grantee or transferee other 
than a corporation duly incorporated under the laws of this 
State. . . .” 


The Kankakee Water Company, or its predecessor, was in- 
corporated prior to the passage of the Public Utilities Acts of 
1913 and the Illinois Commerce Commission Act of 1921 and 
is, therefore, legally entitled to operate in this state. 


Property. 

The Kankakee Water Company supplies the general water 
service in Kankakee, Bradley, and adjoining territory in Kan- 
kakee county. Water is obtained from the Kankakee river and 
is pumped by low service pumps into a settling basin and then 
treated by coagulation, filtration, and sterilization and, after 
treatment, is delivered to the distribution system by high service 
pumps. A standpipe having a capacity of 260,000 gallons floats 
upon the distribution system. The water company renders 
adequate domestic, commercial, and fire protection service and 
the quality of the water is good. The physical property was 
listed by engineers employed by the Kankakee Water Company 
and the result of their work is submitted and introduced in evi- 
dence in the form of an inventory and appraisal by the engi- 
neering firm of Alvord, Burdick and Howson through L. R. 


Howson. This inventory was carefully checked by the engi- 
P.U.R.1929D. 
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neering staff of the Commission and the record shows that there 
is no controversy as to its substantial correctness. 

To this inventory the company’s engineers applied unit prices 
prevailing as of July 1, 1927, thereby arriving at a reproduction 
cost appraisal or an estimate of the cost to reproduce the prop- 
erty existing January 1, 1927. To this appraisal the company 
added the actual cost of additions and betterments installed be- 
tween that date and January 1, 1929, and submits the total 
thus found as an estimate of the cost to reproduce the property 
new. To this cost is applied a method of depreciation arrived 
at by an inspection of the property whereby the so-called present 
worth or depreciated cost is found. 

In a previous case involving this property the Commission’s 
engineering staff ascertained the original cost of the property 
and the report of the Commission’s engineers shows the original 
cost of the existing property, which cost has been obtained from 
the books and records of the company and supplemented by 
estimates where the records were incomplete. In addition to 
this, the Commission’s engineer has made an estimate of the 
cost to reproduce the property, using prices prevailing for labor 
and materials as of July, 1928, and from an inspection of the 
physical property has ascertained the physical condition of the 
various units of the property and reported on the depreciated 
cost. 

The appraisals submitted by the company and the Commis- 
sion’s engineer are hereinafter set forth in summarized form: 


Summary by Company’s Engineer. 


Estimate of reproduction cost of property including Additions and Better- 
ments, January 1, 1927, to January 1, 1929. 








Cost Present 

New Worth 
Physical prepetty ccccccccccccccsccccccsosccecss $907,711 $814,363 
| errrrrerrrrrrrrr re rrr rr rer rT rere 141,500 128,259 
Dn DES. ovikinis cakes erciscancesoes $1,049,211 $942,613 
Additions, Jan. 1, 1927, to Jan. 1, 1929 ........... 124,073 124,073 
$1,173,284 $1,066,686 
TE DURES oebi vow ieesidegssvendecwoesseaws 18,000 18,000 
MOE WHEE cipddeessivesadescsssesripeesecsseee | seaecsn 121,272 





$1,191,284 $1,205,958 
P.U.R.1929D. 
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The company’s engineer testified that the above cost new 
totals should be reduced $3,223 for an error in estimating the 
cost of plastering the pump house and residence and $2,548 for 
the Gordon Maxwell pump which has been removed, and the 
present worth costs should be reduced accordingly. [Tables 
omitted show estimate of reproduction cost totaling $1,115,783, 
and cost new less depreciation totaling $952,270; also original 
cost as of January 1, 1929, amounting to $748,715. ] 

The record shows that there were no objections to the original 
cost appraisal as submitted by the Commission’s engincer. As 
to the cost of reproduction, however, there is a disagreement 
between the company’s figures and those presented by the Com- 
mission’s engineer. These are found in the value of real estate, 
cost of cast iron pipe, rate used for common labor in estimating 
the reproduction cost of the distribution system, and the items 
of overhead and depreciation. 

[2] In making the estimate of the cost to reproduce the 
property as of July 1, 1927, the company’s engineer valued the 
land owned by the company at $24,615. The Commission’s 
engineer using the original cost, or the amount actually paid for 
the land, valued it at $21,296. The record shows that the com- 
pany had this land appraised by the appraisal committee of the 
Kankakee county real estate board and they valued the land 
at $40,880. The city offered no evidence as to the value of the 
land and in view of the appreciation of this land since its pur- 
chase as testified to by the company’s witness, the Commission 
will accept the value of $40,880. 

In estimating the cost of cast iron pipe in the distribution 
system the company’s engineer used the market price of cast iron 
pipe as of July 1, 1927, and the Commission’s engineer used 
the market price as of July 1, 1928. At the hearing held on 
March 14th and 15th in Chicago, evidence was presented by 
the company showing that the market price of cast iron pipe 
had increased and was at that time $2 per ton more than the 
price used by the company’s engineer, and $4 per ton more than 
the price used by the Commission’s engineer, and it is the opinion 
of the Commission that the appraisals of both the company’s 


engineer and the Commission’s engineer should be revised ac- 
P.U.R.1929D. 
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cordingly. In estimating the cost of the distribution system 
the Commission’s engineer used a 40-cent rate for common labor 
and the company’s engineer used a 50-cent rate for this class 
of labor. In support of this 50-cent rate the company offered 
some evidence to the effect that during the past year it had paid 
some of its common labor 50 cents per hour. This does not, 
however, apply to the class cf labor which would be used in 
reproducing the distribution system. The evidence shows that 
40 cents per hour is paid for some of the labor and considering 
the price of labor in this section of the state at this time, the 
Commission is of the opinion that a rate of 40 cents is reason- 
able in estimating the cost of reproducing this part of the pe- 
titioner’s property. 


Overhead, 

[3] The item of overhead as used in this case is intended to 
cover costs that are incidental to the construction of the property 
and includes such items as the expenses incurred preliminary 
to any construction, together with engineering, legal expenses, 
omissions and contingencies, interest, insurance and taxes during 
construction. 

The company’s engineer estimates the overhead expense to 
be approximately 16 per cent of the cost of the physical prop- 
erty. The Commission’s engineer estimated that the total over- 
head allowance reasonably necessary would be 13%o0 per cent of 
the cost to reproduce the physical property. No exception was 
taken in the record to this estimate. 

The company’s engineer estimates that the amount necessary 
for materials, supplies, and working capital is $38,500. The 
Commission’s engineer’s estimate for this item is $20,000. The 
estimate of the company’s engineer is based upon an inventory 
of supplies on hand at the date of his inventory. At the time 
the Commission’s engineer made his appraisal a large part of 
the supplies had been used in additions to the plant, and are 
included in the cost of the property. The Commission is of 
the opinion that $20,000 is sufficient for this item and will so 
find. 


In order to get a concrete comparison between the reproduction 
P.U.R.1929D. 
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cost of record it is necessary to make changes in accordance with 
the differences hereinbefore stated. Such an adjusted statement 
is shown in the following tabulation: [Table omitted. ] 

It appears that between the two engineers’ estimates of de- 
preciated reproduction cost there is a difference of approximately 
9%o per cent. Reference to the detailed figures show that this 
difference is explained by a difference in the estimate of cost 
to reproduce the property new, together with a difference in the 
two engineers’ ideas as to overhead and depreciation. The 
record shows that the estimates of the Commission’s engineer for 
overhead and depreciation were not questioned by the company 
or the city. 

In addition to the value of the physical property, including 
overhead, showings are made in respect to the intangible element 
known as going value. The record shows that there is such an 
clement of value in this property. The company’s engineer has 
submitted an estimate in the amount of $121,272 which is ap- 
proximately 11 per cent of his estimate of the depreciated repro- 
duction cost of the property. 


Operating Expenses. 

The Commission’s accounting staff made an audit of the com- 
pany’s accounts and introduced in evidence the reports setting 
forth, among other things, the operating expenses and revenues 
as reflected on the company’s books for the last four years and 
eight months. 

In addition to this item the Commission’s engineer made an 
estimate of the annual cost of operation. He estimated that the 
normal cost of operation, including annual depreciation, taxes, 
and uncollectible bills would be $82,225 per annum. No excep- 
tion was taken to the above estimate by either the company or 
the city. 

[4] The Commission’s Uniform Classification of Accounts 
requires that the annual accruing depreciation be determined 
on the basis of the original cost of the property. In other words, 
the depreciation fund or reserve is intended to return to the util- 
ity at the expiration of the useful life of any part of the property 
the original cost thereof and not the reproduction cost. As to 
P.U.R.1929D. 
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the evidence on annual accruing depreciation the record contains 
a computation made by the Commission’s engineer which is 
based primarily on his judgment as to the useful life of each 
of the various component parts of the property. It is noted, 
however, that in this computation no consideration is given to 
the fact that when an annual amount is set aside in a fund that 
this fund could and would earn interest. The Commission be- 
lieves, and will find, that an annual allowance of depreciation 
of $8,500 for the depreciable used and useful property as of 
January 1, 1929, plus one per cent of the cost of additions and 
betterments installed subsequent to the above date is sufficient 
and proper. 


Operating revenues. 

The revenues of the Kankakee Water Company for the past 
four years and eight months are shown in the report submitted 
by the Commission’s accountant. The Commission’s engineer 
and an accountant employed by the city submitted estimates of 
revenues that are expected to obtain under the present and pro- 
posed rates. The record shows that no exceptions were taken 
to the following estimate of revenues which would be obtained 
under the present rates as submitted by the Commission’s 
engineer : 


Estimated Revenues from Present Rates. 


Metered sales to general consumers 
Flat rate sales to general consumers 
Municipal hydrant rental .......eeeeees 


Total sales of water 


The city introduced evidence by its accountant to show that 
the present rates would produce sufficient revenues at the end 
of the year 1930 to pay a fair return upon the reproduction cost 
of the company’s property. 

[5] The record shows that should the flat rate consumers be 
metered a decrease in revenues would result instead of an in- 
crease, as the city’s witness attempted to show. Even though 
the evidence of the city’s witness conclusively proved, which it 
obviously does not, that if at the present rates the increase in 
revenues of the petitioner would at some remote date be suffi- 
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cient to pay a reasonable return upon the present value of their 
property, this would not be sufficient grounds for denying an 
increase at this time. 

The rate schedule proposed by the company and under con- 
sideration herein proposes to increase the hydrant rental, or the 
cost of fire protection service to the municipality, increase the 
rate paid by industrial and commercial consumers and to charge 
for such water as is now furnished without cost to the city of 
Kankakee. The record shows that if the proposed rates are 
applied the total operating revenues in a normal year will amount 
to approximately $174,000. After deducting the cost of opera- 
tion and depreciation as hereinafter found, it appears that the 
rate of return to be earned on the fair value fixed in this case 
would be excessive. 

[6, 7] The Commission having considered the record in this 
case, including the evidence adduced, represéntations and argu- 
ments made, and being fully advised in the premises, finds as 
follows: 

(1) that the original cost of the property now used and use- 
ful of the Kankakee Water Company in rendering water service 
is $748,715 as of January 1, 1929, exclusive of materials, sup- 
plies, working capital, or any other elements of intangible value; 

(2) that the fair allowance for materials, supplies and cash 
working capital necessary for the successful conduct of the water 
utility business of the Kankakee Water Company in its present 
condition is $20,000; 

(3) that the depreciated reproduction cost of this property, 
used and useful, as of January 1, 1929, including going value, 
materials, supplies, working capital, and all other elements of 
value, is $1,083,986 on the basis of the price level as of that 
date; 

(4) that the fair value for rate-making purposes of the used 
and useful property of the Kankakee Water Company, both 
general and for fire protection purposes, is $1,000,000 as of 
January 1, 1929, including going value, materials, supplies, 
working capital, and all other elements of value entering into 
a rate-making base ; 

(5) that the fair allowance for annual accruing depreciation 
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for the used and useful property in operation January 1, 1929, 
is $8,500 plus one per cent of the cost of such depreciable prop- 
erty as is installed subsequent to that date; 

(6) that the fair allowance for operating expenses, including 
the above finding for annual accruing depreciation, taxes and un- 
collectible bills for the present conditions of operation is $82,225 ; 

(7) that the schedule of rates hereinafter set forth will pro- 
duce revenues sufficient to permit the petitioner to earn a return 
which is not excessive upon the fair value of its property, used 
and useful, as hereinbefore found ; 

(8) that the rates hereinafter set forth are the just and reason- 
able rates for water service of the Kankakee Water Company; 
and, 

(9) that rate schedule Ill. C. C. 5 applying to Kankakee, 
Bradley and adjoining territory in Kankakee county should be 


canceled and annulled. 
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